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| Executive Summary

The present report is an outcome of the research project entitled “Front-
of-package labeling: a collaborative regional study on MERCOSUR mem-
ber countries” (IDRC-Canada 108644-001). The general aim of this study
is to provide evidence in order to promote effective front-of-package
labeling (FOPL) policies in Brazil and Argentina, and to provide inputs in
support of political dialogues in other Southern Common Market (MER-
COSUR) countries.

This document gathers some clear and precise legal arguments that
favor the promotion of regulatory references to implement FOPL with
information on critical nutrients of foods and non-alcoholic beverages
under the applicable international standards. It summarizes the current
legal framework on labeling and packaging in Argentina, Brazil and MER-
COSUR, and considers the World Trade Organization (WTO)'s regime for
this matter. It concludes by recalling that these countries have the power
to take new and autonomous steps in terms of labeling regulations to
protect the right to health both in general terms and, particularly, in
terms of consumers’ health.
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| 1. Introduction

The warning model of FOPL aims to provide information on high levels of
critical nutrients associated with particular health problems (sugar, fats
and sodium) in food products. It has been recommended as an effective
measure so consumers may learn more about the nutritional composi-
tion of foods and beverages.

In late 2017, after three years of discussions by the Working Group on Nu-
tritional Labeling, the Brazilian Health Surveillance Agency (Agéncia Nacion-
al de Vigilancia Sanitdria - Anvisa) - sanitary authority - started a regulatory
process to discuss changes in the country’s provisions on nutritional label-
ing, bearing in mind the intention to adopt a warning model of FOPL".

On its turn, Argentina’s National Ministry of Health and Social Devel-
opment held a series of meetings under its Advisory Commission on
Healthy Diets to take new steps in the issue of FOPL? Besides, several
legislators presented bills in connection with it®.

In MERCOSUR - which includes the membership of Argentina and Brazil
-, member countries have committed to implement FOPL with nutritional
information as an improvement in the available information regarding
packed food products, in order to help curbing the increasing overweight
and obesity epidemics in the sub-region®.

The current regulation on nutritional information in Argentina and
Brazil°, and also at MERCOSUR level, have not been effective in terms of
helping the countries’ consumers to make informed decisions aiming at
healthy options. The lack of clarity and poor readability of the informa-
tion on nutritional facts panel is complemented by nutritional claims that
promote some health and nutrition features of the products, without
emphasizing nutritionally negative ingredients with the same intensity.

In order to contribute to the current dialogues and policies in this field,
this publication brings a mapping of the current laws and regulations
on food labeling and packaging in Argentina, Brazil, MERCOSUR and
under the WTO, to identify the possibilities, limits and consequences
of promoting changes in the internal regulations of countries, even if
the necessary adaptations should somehow appear to sever regional
harmonization aspects.
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| 11. Approaches and Results

One of MERCOSUR's® attributions is the power to approve general norms
to facilitate trade among its member countries. The effect of such power
is that all member countries undertook the commitment to implement the
norms approved by the block. The Resolutions approved by the MER-
COSUR's executive body - the Common Market Group (Grupo de Mercado
Comum - GMC) - have binding effect for all member States, while the way
each country incorporates them to their normative framework depends
on its legal system. This practice is known as “harmonization of norms”.

In Brazil such harmonization-role is generally performed by Anvisa,
which must approve its institutional actions by a decision of the major-
ity of the members of its Directorate. In some specific cases regarding
animal and vegetal products, such decisions are issued by the Ministry
of Agriculture, Livestock and Food Supplies (Ministério da Agricultura,
Pecudria e Abastecimento - MAPA). This harmonization-process occurs by
means of autonomous regulations entitled “Collegiate Directorate Reso-
lution” (Resolucdo da Diretoria Colegiada - RDC).

In Argentina, such harmonization takes place via the incorporation of GMC
Resolutions to the Argentine Food Code (Cddigo Alimentario Argentino -
CAA),” which is updated and amended by the National Food Commission
(Comisién Nacional de Alimentos - CONAL) - an essentially technical body

in charge of advising, providing support and following up on the National
Food Control System (Sistema Nacional de Control de Alimento)?.

Despite the expectations that all regulations approved by MERCOSUR
will be internalized and no local regulations should remain that could
become a barrier to trade, experience has shown that there is a certain
level of normative autonomy among the studied countries, both when
MERCOSUR regulations are not harmonized nationally, or when coun-
tries' legislators approve laws on new obligations at national level, includ-
ing regulations in connection with labeling rules.

The following board presents key examples of autonomous regulations
in Brazil and Argentina that are not harmonized under MERCOSUR:
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BRAZIL

Normative instrument

Object

Impact on labeling

Law no. 10.674/03°

Gluten labels

“CONTEM GLUTEN” (“Contains gluten”)
“NAO CONTEM GLUTEN” (“Does not contain gluten”)

Law no. 11.105/05"° and
Ordinance no. 2.658/03"

Safety regulations and inspection mechanisms for activities involving
genetically modified organisms (GMOs) and GMO-derived ingredients.

Yellow triangle with a large T indicating that the product contains GMOs.

A\

Anvisa's RDC 26/15"2

Label on the main allergenic foods (wheat, rye, barley, oat and their hybrid
varieties; crustaceans; eggs; fish; peanuts; soybeans; milk from all types of

mammals; almonds, hazelnuts, cashew nuts, Brazil nuts, macadamia nuts,

walnuts, pistachios, pine nuts and natural latex)

“ALERGICOS: CONTEM [NOME DO INGREDIENTE]”
(“Allergy sufferers: Contains [ingredient’s name]”)
“ALERGICOS: PODE CONTER [NOME DO INGREDIENTE]”
(“Allergy sufferers: may contain [ingredient’s name]"”).

Anvisa's RDC 135/17"*

Labels on food products for lactose-free diets.

Food products for lactose-restricted diets under 100mg/100g or ml per
100g or ml of the ready-to-consume food item as per the producer’s
description must include one of the following tags: “isento de lactose"
(“lactose-exempted”), "zero lactose" (“zero-lactose”), "0% lactose" (“0%
lactose”), "sem lactose" (“lactose-free”) or "ndio contém lactose" (“does not
contain lactose”) close to the food’s commercial description.

Food products for lactose-restricted diets under 100mg and 1g per 100g or
ml of the ready-to-consume food item as per the producer’s description
must include one of the following tags "baixo teor de lactose” (“low
lactose level”) or "baixo em lactose” (“low lactose”) close to the food’s
commercial description.

ARGENTINA

Normative instrument

Object

Impact on labeling

Amendment of article 1383 of
the CCA'* and Joint Resolutions
201/2011 and 649/2011"®

Labels for products containing wheat, oat, barley and rye (TACC)

“SIN TACC” (“No TACC"), and the following symbols.

CAA; Chapter VIII

Dairy foods

Regarding pasteurization, it is necessary to include a label on the package
with the words “leche entera pasterizada” or “leche entera pasteurizada”
(“whole pasteurized milk”).

CAA; Art. 233bis.

Sugar-based products with artificial or nature-identical flavoring substances.

Graphic representation of the fruit or substance that characterizes the
product’s flavor including the expression “sabor a...” (“flavor identical
to..."”) plus the name of the product’s characteristic flavor in reasonably
large, highlighted and visible letters, plus the tag: “artificialmente
aromatizado™*® (“artificially flavored”), with letters of the same size as the
product’s description.
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In Brazil's case, most of the above-mentioned regulations are based on
health protection and on the consumer’s right to correct information™.
However, in Argentina, sanitary criteria are not generally resorted to as
justifications or foundations for the CAA's provisions, despite the fact
that public health and consumers’ access to information count with pro-
visions in the country’'s National Constitution, in the Consumers’ Defense
Law and in the CAA.

Itis also important to recall that regulatory provisions stipulated un-

der agreements signed by WTO member States'® '* 20 establish general
obligations to avoid trade barriers among nations and promote inter-
national trade. In this regard, some sectors closely linked to the food
industry have asserted?' that FOPL in one country could be considered as
a barrier to international trade, since it imposes conditions that are not
mandatory in other countries.

However, WTO recognizes the States' right to legislate and adopt the
measures they may deem necessary to protect the health and lives of
their citizens, even when such regulations could somehow represent

a barrier to international trade? 2% 24, In this regard, countries do have
the power to establish measures that restrict commercial rights under
a treaty whenever these measures may lead to higher protection levels
(“trade flexibilities")?.

Thus, two scenarios are possible in this regard: on the one hand, the
international community effectively recognized that States have the sov-
ereign power to legislate on public health to the detriment of economic
rights, including in areas covered by trade protection provisions. On the
other, WTO recognized that policies establishing special requirements for
labels linked to unhealthy products, such as in the case of tobacco, do
not represent a barrier to trade®.

Therefore, the possibility of making progress in terms of FOPL counts on
a two-fold protection under the current international trade regulations:
the WTO's jurisprudence and international Agreements.
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| 1l Final Remarks

One of the key conclusions of this analysis is that both States - Argentina
and Brazil - have the power to legislate on labeling and packaging with-
out the need to obtain prior approval under MERCOSUR rules. Likewise,
both States are entitled to take new measures at the national level by
adopting regulations with criteria that differ from those approved by
MERCOSUR. Thus, this analysis finds that there is no normative obstacle
that could prevent Argentina or Brazil from establishing autonomous
regulations on nutritional labeling.

According to WTQ?7- 28 29.30.31.32 agnd MERCOSUR?®* 34 rules, health protec-
tion and the right to true and correct information by the population are
possible windows of opportunities for approving autonomous regulatory
rules in Brazil and/or Argentina without the need for prior discussions
and regulations under MERCOSUR.

Besides, both countries have already used their sovereign powers to legis-
late autonomously vis-a-vis MERCOSUR in other opportunities. There are
already some labeling rules in force both in Brazil and Argentina, includ-
ing the established regulations regarding the inclusion of visual warnings
such as in the case of the yellow triangle indicating the presence of GMOs
in Brazil and the warning on TACC-free products in Argentina.

FOPL on food products is not only a public health protection measure, but
it is also directly linked to the right of consumers to have (and, therefore,
to the States' duty to ensure) access to accurate and true information, in
addition to the prohibition of misleading advertising, which is also es-
tablished by national regulations such as the Consumers’ Defense Code
(CDCQ) in Brazil and the National Constitution, the Consumers’ Defense
Law and the CAA in Argentina®.
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| IV. Implications and
Recommendations

Though unilateral regulation is indeed possible from the normative
perspective, the possibility that it may be questioned before internation-
al bodies and the judiciary powers of each nation has always existed as
well. In this regard, it is important for the civil society to collaborate with
the ongoing dialogues on the matter by presenting arguments that favor
the intended policies, including considerations on rules that may be au-
tonomously in force without harming international trade.

It is important to mention that, despite the fact that under the interna-
tional rules and norms, MERCOSUR/WTO Member States are not obliged
to consult each other within the bloc before they establish regulations,
the secretariats of some countries - for instance, Brazil - report such
processes to the WTO and MERCOSUR in order to minimize the possi-
bility of being subsequently questioned. Independently of the fact that
moving forward with FOPL on food products is neither a violation of
trade agreements signed by the country, nor a barrier to trade, such
consultations can be seen indeed as a procedure in good faith.

Furthermore, the public calls for participation in opportunities involving
social engagement (public grants, public consultations and public hear-
ings) must also be assured.

Bearing in mind the considerations above and after the analysis carried
out by the present study, our participant organizations recommend that
the States of Argentina and Brazil should take additional steps to pro-
mote and enforce regulations on FOPL for food products and non-alco-
holic beverages, in order to meet the international standards ruling this
matter, and to protect their inhabitants’ right to health.
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