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EDITORIAL 

The first issue of the only academic Journal m the National 

Umversny of Lesotho 1s born It 1s also special in another 

way It 1s devoted to the pubhcat10n of the papers presented 

at the centenary of Roman-Dutch Law, held in Maseru, May 

24-29, 1984 For this reason, the delight for Its birth 

transcends this inaugural note from the Ch1ef-Ed1tor 

The launching of the Lesotho Law journal 1s the culmination 

of a senes of relentless efforts by the Faculty of Law of the 

National Umversny of Lesotho The need for a media of 

scholarly pubhcat10n has, since the incept10n of the Faculty, 

been one of our concerns Within the independent States of 

the Southern Afncan sub-region, there 1s no single umverstty­

based iournal This gap has imposed cnpphng hm1tat1ons on 

intellectual debates, by curta1hng pubhcat1on and dissemination 

of research and contr1but1on to the academic development and 

understanding of legal issues w1 thin thelf wider soc10-econom1c 

mtl1eu 

The journal 1s thus intended to provide a forum for 

academic scholars as well as legal practitioners to discuss 

legal and related issues of relevance to Lesotho, the Southern 

Afnca sub-region, and to Thlfd World countnes generally 

Wnhin this framework, we welcome articles which have a 

legal dimension or wntten with interd1sc1phnanty but relating 

legal issues to their broader soc10-econom1c context, as well 

as those which provide a background for thelf d1scus$10n 

Articles may be wntten on areas where httle has been 

written or where clanty of the law 1s needed, or where the 

pulse of economic and social change by way of law reform 

and leg1slat1on 1s wanting,~ where broad legal education 1s 

necessary To this end, certain issues of this journal may be 

thematic, devoted exclusively to the pubhcatlon of articles on 

a common theme 
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Hence the first issue is devoted to the reception and 

development of Roman-Dutch law m Lesotho particularly, and 

m similar iunsd1ct1ons m general The papers presented, and 

the ensumg d1scuss10ns at the Centenary of Roman-Dutch Law 

conference, unveiled a number of legal issues common to the 

entlfe sub-region and called for law reform and Its dynamic 

development by leg1slat1on m many fields 

Due to the political climate that exists m this sub-region, 

ar1s1ng out of the on-going liberation process, the existence 

of the rdc1st policy of apartheid m South Africa and the 

I poverty generally obtdlmng m these countries, law and lawyers 
I ' 
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have d more dyndmlc role to play m the ilberat10n and 

trdnsformat1on of these soc1et1es In order to redress the 

legal issue~ rd1sed and their interlocking complexltles (m thelf 

mternal and externdl d1mens1ons), d wider confluence of vanous 

mtdlectual tr1butar1es is md1spensable It is hoped that the 

ldunchmg ot th1~ journdl will provide an mvdluable platform m 

fulfdlmg the~e godls 

DR N S RE/'.'BE 

Editor Chef 
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OPENING ADDRESS 

HIS MAJESTY, KING MOSHOESHOE II 

E!.xcellencie.s, 

Distinguished Conference Participants, 
I 
i__ Ladies and Gentlemen 

I I 
I 

When I was invited to open this Conference, I trembled, l 

pleaded that I was not competent, but Mr justice Mofokeng 

assured me that no expertise was expected from me - both 

by the local fraternity, and by the invited guests My task -

he explained, with humble duty' - was simply to welcome the 

guests in my off1c1al capacity, secondly, in my pnvate capacity, 

to open the Conference. in a manner, and with words, of my 

own ch01ce, and then to disapi: ear - hopefully w1thou t too 

( 

I l 
l _ _j 

much Joss of di gm ty' felt greatly re-assured and relieved 

! -\ 
l __ J 2 Excellencies, Conference Participants, Ladies and Gentlemen, 

I __ 

allow me, therefore, to perform that ta~~ - which l do 

with pleasure - of welcoming all of you to this Conference, 

and, especially to \velcome to Lesotho all our fnends from 

outside oi..r borders 

/ We hope that you will enioy the dehberanons o! the 

) Conference, and that you wt!! stimulate further developments rn 

the common law that has sustained our society for the past 

hundred years 



3 You have gathered here, invited to commemorate the 

centenary of the Adoption of Roman-Dutch Law as the 

common law of Lesotho" Poulter and Palmer, in their book 

c.n 1he Legdl System of Le,,otho (1972), in the Legal Systems 

of Africa series, use the words, "reception" and "retention", 

dnd they explain thdt the expre!>Slon "Roman-Dutch Law" 

tells only half, or a third, of the full story, because the legal 

system, as a whole, ha,, developed from three important 

elements - Romdn Law, Dutch Ldw, and English Law - which 

now compo!>e the body of South African common ldw Some 

of you may choose, m your deliberations, to go back to the 

Cdpe Act 12 of 1871, while other:. mdy be happy with the 

1884 Proclamation a!> their stdftmg point 

That h1stor1cdl, and techmc..al, debate I shall not - dS d 

mere student - venture into, much of 1t will be d1scu!>sed, 

with great duthorlty and expertise, by those among you who 

have been selected to lead d1scuss1ons Secondly, 1 !>hdll not 

attempt to enumerate, or elaborate on the achievements of 

the last hundred years in the evolut10n of our common law, 

that, also, has been assigned to higher author1t1es 

A general observation I would wish to make 1s that Basotho 

society, and the Basotho nation, pre-dates the Cape Act of 

1871 Long before that Act, Basotho had evolved their own 

philosophy of life, their own code of conduct, their own 

procedures for settlement of disputes To them their custom 

was "Law", 1t had emanated from within, they understood it, 

they part1c1pated m It to the full, and they respected It 

And, above all, history tells us that they were very anxious to 

preserve It, so much so that their great leader - the Founder 

of this nation - felt compelled to request the Governor to 

transmit a clear message to the Queen of England that what 

he - Moshoeshoe - desired was to continue to rule his people 

by their own customs and laws Thus, the seed of "dualism" 

and "conflict" was sown, because, on the one side, the Basotho 

were anxious to retain what was their own - their own ethics 

- while the new rulers wanted to introduce something new 

and foreign 
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That state of duahsrr and conflict, m all areas of law, 

has been nursed throughout the years Recently, almost m 

desperation, Professor Palmer wrore, m his book The Roman­

Dutch and Sesotho Law of Delict (1970) that he hoped his 

work would reduce the difficulties which he, and his students, 

had encountered m understdndmg the ldw of dehct m Lesotho' 

He summanses those difficulties m this sentence "The 

difficulties occured m discovering what law of Le~otho on 

a given point was, not to mention whdt It should have been" 

And his colleague, Professor Poulter abo wrote, m Legal Duah~m 

m Lesotho (1979) that "there cannot be the shghte~t doubt 

that there 1s a pressmg need for legisldtive act10n m reldtlon 

to the choice of law question m Lesctho" 

In some area~, leg1~lat1ve action hds been taken, for example 

the Ch1eftamsh1p Act, Act 22 of 1968 The mterpretdt10n of 

that Act in parr1cular, Section 10, which provides, inter 

~. that "m this »ect10n reference to a son of a person 1s a 

reference to a leg1t1mate son of that person" - hds led the 

High Court to sdy in ~eke»e Malebanye v Marnrnual 1e Ch.,baseoele 

1980 LLR 437 - followmg an earlier dec1s1on by Jacobs CJ m 

Kho»1 Moldpo v Lepoqo Molapo 1971-73 LLR 289 - that "1t 

seems to me thdt (wnh perhaps »Orne except10ns) the correct 

Sesotho customary law pos1t1on (at least for purposes of the 

Ch1eftamship Act) is that "a child born of a marned woman, 

but lathered by d person other than the husband of Its mother, 

is illeg1t1mate, and therefore unlikely to succeed m the estdte 

or ch1eftamsh1p of the deceased husband of Its mother" 

Well, that 1s case lav. as It now stands, I believe But 

what are the social consequences of such a dec1s10n What 

rights - 1 f any - does a child have, m a typical Basotho society, 

after It has been declared illegltlmate? There 1s also the 

much wider soc10-legal problem of smgle-parent families or 

unmarried mothers The courts may have ruled that the mother 

3 



of a cmld born out of wedlock 1s its natural guardian, and 

has the nght to Its custody, and that such a child 1s entitled 

to support or maintenance from both its parents But 1s 

custody and support all that such a child needs' Did custom 

accord, or, alternatively, has our social legislation developed 

suff1c1ently to accord full human dignity, social secunty, and 

basic nghts to offsprmgs of such families' This problem 1s 

highlighted, I think, m the adoption case of Nchee v Medical 

Supenntendent, Monia CIV I APN/205/1982. (unreported) where 

Rooney J, - having found that, m older times, ma Basotho 

society, an abandoned child might become the ward of a 

Chief and be brought up m the Chief's household eventually to 

become a kind of retainer with little status and few nghts -

said "there 1s, at present, a gap m the law, which I commend 

to the attention of the legislature m face of the poss1b1lit}' 

that more and more children may be affected by the absence 

of positive rules providing for the1r welfare" 

However, It would seem that there 1s no unanimity m the 

judiciary over the question of the correct mterpretat10n of 

the relevant sections of the Adoption of Children Proclamation 

1952 when one takes into account a later dec1s1on of the 

Chief justice m In re Tlalane Rasoeu, 21 J'v1ay 1984 And 

what dbout the Marriage Act of 1974, In the case of Masuphd 

v Masupha CIV / A/14/197 7 (unreported), the court sidestepped, 

I think, a very strong undercurrent of the not10n of "irretrievable 

breakdown", hoping that perhaps the leg1sldture would take It 

up' 

There 1s reason to telieve that "custom" does not entertain 

such concepts, but 1s It so alien to our common law, m 

modern times, that It cannot even be studied, As far as the 

conflict between "customary" and "civil rlte5" marnages 1s 

concerned, perhaps the Court of Appeal has buned, for ever, 

the interesting notion of the "statutory bachelor", and had 

indicated finally what the "law" 1s m the case of Makara v 

Maka ta CIV / A/8/1982 (CA) Perhaps one day, a Law Reform 

Comm1ss1on will be set up m Lesotho 
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What I would wish to do - if you will bear wnh me - is to 

invite you to focus your artenuon on those achievements, 

foremost, by seeking and attemptinJ: an analytical appraisal of 

the!r real contr1but1on, and their relevance, in the present and 

future of the society they have so ably helped, and sustained, in 

the past For, It is always the achievements of the past which 

create the challenge to the present and the future What, 

therefore, is the image of law in the eyes of the ordinary person' 

4 Whatever those achievements may be, they were brought 

about by members of the legal profession, and, of course, 

by policy makers as well But, for the purpose of this 

Conference, invite your attention to the role of legal 

professionals in society 

There is, then a double challenge - both to law Itself, and 

also to the legal profession Mr justice Holmes once wrote, in 

The Common Law (1881) that "The life of the law has not been 

logic It has been expenence The felt necess1t1es of the time, 

the prevalent moral and pol1t1cal theones, institutions of public 

policy, avowed or unconsc10us, even the preiud1ces which judges 

share wnh thelr fellow-men, have had a good deal more to do 

than the syllogism in determ1mng the rules by which men should 

be governed" 

At the turn of the century, Innes CJ, in depicting the role 

of judges in remoulding the law, had this to say, in the case of 

Blower v Van Noorden 1909 TS 890 

There come times in the growth of every liv1rg sy~tem of 

law when old practices and ancient formulae must be 

mod1f1ed to keep in touch with the expansion of legal 

ideas, and to keep pace with the requ!rements of 

changing conditions And It 1s for the courts to decide 
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when the mod1f1cat10ns, which time has proved to be 

des!fabie, are of a nature to be effected by JUd1c1al 

dec1s10n, and when they are so important, or so radical, 

that they should be left to the legislature 

Some forty years later, in the East African case of Nyah 

Ltd v Attorney-General (1955) 1 All ER 653, Lord justice 

Denning, in the English Court of Appeal, said 

It is a recognit10n that the Common Law cannot be 

apphed in a foreign land without considerable quahf1cat1ons 

It has many principles of magnificent JUSt1ce and good 

sense, which can be apphed wtth advantage to peoples of 

every race and colour all over the world But It has also 

many refinements, subtleties, ard technicai1t1es which are 

not suited to other folk in these far off lands, people 

must have law which they understand, and WhKh they 

will respect The Common Law canPOt fulfill this role 

except WI!h considerable quahf1cat1ons The task of 

making these quah f1cat1ons IS entrusted to the Judge~ of 

these lands It 1s a great ta~k I trust that they will 

not fail therein 

That, then, is the magnitude of the challenge 

is being called upon to re-examine Its role 

the profe~s10n 

5 Many of our people - here in Lesotho, and in othe:r 

developing count fl es - are preoccupied, solely, with survival 

and elementary needs Work is often unavailable, opportunities 

are selective and unequal, and wages are, in the maionty of 

cases, below the poverty level, very many of our homes have 

neither piped ...,ater nor adequate sanitation, eiectflclly 1s a 

luxury of the few, children are often needed for work, and 

cannot east!} be spared for schoohng, permanent insecurity 1s 

often the lot of vast numbers of our citizens a drought, 

such as we have recently seen, can destroy hveiihoods w1 th no 

hope of compensation 
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In the mdustnalised countnes, ordmary men and women 

currently face their own economic problems, but they rarely 

expenence anythmg comparable with depnvatlon, with legalised 

oppression and exclusion from part1c1pat10n m dec1s10n-makmg 

processes, and with the poverty of some of the Third World 

countnes It 1s about those very d1spar1t1es that we speak when 

we use the much misunderstood and misused words - development, 

equality, and freedom 

6 Everyone here today will, I hope, agree that It would be 

mappropnate for our d1scuss1ons to take place without our 

bemg keenly aware of the necessity to relate all social, economic, 

legal, poht1cal and moral concerns to the central problems of the 

soCiety and to the people they serve at any one ti me For us, m 

Lesotho, the central problems of today are the IIlJUstlce of poverty 

m all Its forms, the quest for part1c1patory machmery at all levels 

of dec1s10n-makmg processes, the search for the kmd of formulae 

that will ensure equitable d1str1but10n of wealth, of services and 

development benefits, and the effects that those problems have on 

the well-bemg and the nghts of the nation, and on each of Its 

citizens md1v1dually Those problems are the challenge which our 

society faces m Its quest for peace, tabd1ty, reconc1liat10n of 

interests, and/or JUStlce It must, mev1tably, lead us to see the 

necessity of thmkmg of law CIS an attempt to answer fundamental 

human needs - because 1 t 1s fundamental hurr an needs satisfaction 

that creates the legality of any system, either of government, or 

of law I am aware that, as soon as we ger into the realms of 

social and economic 1ust1ce, and the rights of nations and md1v1duals 

m society, we are m the realm of conflict of op1mon about the 

role of law m a society 
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One of the problems which has always faced lawyers and 

philosophers, and indeed everyone concerned with law and 

JUSt1ce, 1s this very question as to whether law belongs, 

essentially and only, to the world of existing facts, or to the 

world of normative precepts and ideals - the age-old conflict 

of the relat1onsh1p of "1s" and "ought" This question 1s 

often dealt with, m law, by reference to the d1stmct10n between 

pos1t1ve and natural law, expressed often as the intractable 

tension between po111er and JUStice 

7 Let us pause here, to take a bnef look at the ongms of 

the world's legal systems Every society m history, 

whether at present highly 1~dustnahsed and modernised, or 

not, has seen the begmnmgs of their present legal system m 

some organisation for social control, which came from their 

very begmmngs, their very f1rst roots of custom dnd culture, 

as both grew and developed into a system of norms These 

did not come from without, but from w1thm the group itself, 

and therefore had the complete understanding, support, consent, 

and observance of each member 

There was, m the beginning, little need for judicial 

sanctions, the system relying on the very meaningful group 

approval or disapproval, with consequences for both The 

strength of these approvals/disapprovals was suff1c1ent to ensure 

order because the md1v10ual felt bound to his society through 

customs, which also provided the reasons for observance, and 

for the very real sense of bmdmg obhgat10n - namely the 

nghts of one party and the corresponding duties of the other 

party, and the inter-dependence of both As soc1et1es became 

more complex, customary law grew, and JUd1c1al sanctions 

became necessary These sanctions reflected local feeling and 

custom, and v,,ere rooted m the everyday affa1rs of the ordinary 

people 
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As industnahsauon, commercialisation, and international 

contacts grew, and as population increased, there \I/as need 

for a more centralised government to take more centralised 

powers Modern law, then, grew out of the configuration of 

obhgat1ons which made It 1mposs1ble for any one member of 

the group to shirk his respons1b1lny, w1 thout suffering for 1 t, 

in some way, in the future This customary law, as we knoy, 

n, was more closely akin to the concept of natural law, related, 

as n was, to religious principles, to local customs, and to the 

duty to one another in d_ay-to-day hfe 

8 In Roman Law, natural law played a very important part 

and n was wnhin the framework of natural law that the 

ideas of the social contract and the notion of inherent human 

rights arose - the conception of society founded on a covenant, 

a pact between ns citizens y,ho i01ned together to hmit conflict 

These two concepts - of inherent human rights, and the social 

contract - played a maior part in European political and legal 

development, and were the foundations of later thoughts and 

theories about representative .,government, democracy, and the 

sovereignty of the people These theories were to find public 

sanction, and approval, in, for example, the American 

Declaration of Independence of 1776, the French Declaration 

of Human Rights of 1789, and in the. Declarat10n of the Rights 

of Man of 1791 In these important declarations, we find the 

1deolog1cal bases for the defence of the mdlVldual and the 

Rule of Law - between maior1t1es and n inorltles, between the 

stronger and the weaker 

However, in the nineteenth and twentieth centuries, there 

was a rapid increase in industrialisation and modermsat1on, 

which increased further the need of the State to extend 

governmental control Coerc10n and sanctions became 

increasingly resorted to as economic, political, industnal, and 

social developments became increasingly con plex The more 

modern the State became, the more government was expected 
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to assume greater powers to regulate, and indeed improve, 

econorr 1c affairs and social conditions, to solve mternauonal 

c.onflicts, and to erase m1ust1ce The object of the ensuing 

consutuuons, and legal orders, was equality before the law, 

iustice, and rule by consensus 

But, It did not always work that way The increase m 

the powers of coercion was often subiect to misuse, and tens10n 

between justice and power became the dilemma inherent m 

the coercive element of law Very often the techniques of 

law m the broadest sense, became separated from the everyday 

concerns of the ordinary citizen Now, we live m a sadly 

troubled world, where inequality, v10lence, oppression, mstability, 

and miustice abound, we, m the Third World, expenence and 

suffer from the results of those problems - among people of 
I 

the same nation, and between nations, and we suffer from the 

explo1tat1on of the weak by the strong Those who have 

"owned", and "governed" the world, kept m force legal orders 

to facilitate their rule and pr1V1leges Tension between power 

and iusuce became more and more intractable, coercion 

became the hall-mark of legal enforcement, somewhere along 

the !me, there was a failure of the legal order to reflect the 

consensus and common aspirations from which It first arose 

This has great significance for all of us, because, without 

mvohng the legal order, no government, whatever its intent or 

ideology, can mould society to Its policy prescr1pt10ns, without 

It, ruling classes, or elites, cannot sustain their dommauon, 

without It, democratic liberties are at nsk, any 

must rely on the legal order to solve its problems 

community 

Consequently, 

systems of law have become, inevitably, mcreasmgly caught up 

with the professional guardianship, with regard to the 

formulauon of the systems themselves, and with regard to the 

techniques of implementation and enforcement The more 

complex the demand became for more and more legislation 

and control, the greater the gap became between everyday 

concerns of men and women on one side, and the systems on 

the other 
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Some societies continued, however, to remain consc10ULOf 

the need to appeal to the moral consciousness of the public 

in order to ensure the effectiveness of law and penalties, 

others, sadly, did not Law Itself was required to become 

more and more institutionalised because of the enormity of 

its expansion, It became concerned mainly wnh _the minimum 

standards of conduct in the life of thE. ind1v1dual, and in the 

task of the regulation of commercial, social, and political 

inst1tut1ons, It acquiesced, sometimes, to a social and political 

order that would contradict the principles of JUSt1ce, It came 

to deal almost solely with facts, becoming a regulatory or 

bureauc.rat1c system of law 

9 Then came tre 1939-45 war, whose horrors and barbarities 

shocked even Its own perpetrators With tli1s shock, 

came a revival cf inter est in, and a concern with the natural 

law And this interest was to be only one of the many 

symptolT's of a new and intensified quest for law - law not 

JUSt concerned with a minimum standard of conduct for 

individuals and for institutions of soc1E.ty, but law concuned 

with 1deolog} Jurists like Gustav Radbruch in the years after 

the Nazi regime, published papers concerning the consequences 

of the pos1t1v1st approach, in the hands of an evil government, 

when such a &overnment issues evil laws In these papers, 

Jurists rejected the theory that "law rs law", there was unease, 

among them, about pos1t1v1st doctrines, in their quest for a 

point of observation and act!On beyond existing pos1t1v1st law, 

and they were unwilling to characterise this as something 

unworthy of the designation "law" thoughts perhaps 

exemplified by Rawls when he said "Justice 1s the first 

virtue of social instnuuons, as truth 1s of systems of thought" 

11 



It was also after the 1939-45 ..... ar that the lnterna uonal 

Comm1ss1on of junsts (!CJ) was established, with the obJE'Ctlve 

of promoting, throughout the world, the correct understanding 

and the acceptable interpretation of the concept of the Rule 

of Law, and also promoting the protection of human nghts, 

and then incorporation into municipal Jaws so as to enable 

enforcement at both national and international levels But, 

also, between the promotion of human nghts and then actual 

enjoyment, there 1s still an abysmal gap Indeed, much of 

the v10lence of our age denves from the v10lence inherent in 

the many denials of human nghts we see abounding in the 

world today, and from the inadequacies of the existing legal 

order to secure these nghts 

10 Another reason for this new quest for law 1s the vast 

increase in the level of orgamsauon of the world 

Vanous countnes, regions, and continents are getting tog€'ther 

to form close assoc1at1ons of economic, polmcal, m1htary and 

cultural relat1onsh1ps, new States have ansen out of the era 

of colomahsm Such organisations imply new rules, and the 

need for more eff1c1ent machinery to resolve conflicts In 

consequence 

has grown 

more leg1slat1on, with and among nation-States, 

To the extent thdt this Jeg1slat1on becomes, as in 

some countries, increasingly concerned with social welfare, 

social development, human nghts, and numerous other aspects 

of iusuce, the guardians of legal techniques and the Rule of 

Law are faced with new and baffling problems Law 1s no 

longer simply the institutionalised expression of m1mmum 

standards of conduct, Jeg1slat1ve acts ought to outline 

1mphc1tly and actually - the course of future development 

towards ideals as yet beyond reach, direct coercion 1s no 

longer the hallmark of legal enforcement 

12 
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Laws that may aim at social, politlcal, economic and 

racial equalny, at safety at work and other numerous aspects 

of security of employment, equal opportumtles, and social 

security in general, are but examples at national levels, whilst 

at the internat1onal level the human nghts debate - so vnal 

for the well-being of the Third World nations - paves the way 

to a kind of legal tlnnking that bears kinship to the natural 

law approach And so we see that throughout legal lnstory as 

well as in present legal theory, there runs a profound dualism 

between positive and natural law 

11 To ordinary people, this dualism 1s, perhaps, a symptom 

of the two roles of law - that of cotrc1ve force, and that of 

a refuge from in1ust1ce, misery, oppression, d1scriminat10n 

and poverty, a morality of duty iuxtaposed with a morality of 

aspiration, or even perhaps a fusion of both It 1s perhaps 

also betv.een law as a techmqut, guarded by a professional 

body, and law as an express10n of human needs, human hope, 

and human interest - the latter increasingly finding expression 

in treaties, international bodies, constitutions, and other sources 

of law 

Nowhere 1s this more clearly illustrated than in the arena 

of human nghts Human rights see the Rule of Law as being 

concerned w1 th everything assoc1a ted w1 th social JUStlce This 

1s clearly shown by the !CJ winch 1s dedicated to the support 

and advancement, throughout the v. arid, of those principles of 

1ust1ce v.h1ch constitute the basis of the Rule of Law, which, 

as defined and interpreted by Its various congresses, seeks to 

emphasise that mere legality 1s not enough, and that the 

broader conceptions of iusuce, as distinct from positive legal 

rules, are embraced by the term, and, indeed, provide ns 

more vnal aspect Again this 1s shown in the 1959 

Declaration of Delhi of the !CJ, which says that "the Rule of 

Law 1s a dynamic concept for the expansion and fulfilment of 

which Jurists are primarily responsible and winch should be 

13 



employed not only to safeguard and advance the c1v1! and 

political r1ghts of the ind!Vldual in a free society but also to 

establish social, economic, educat10nal and cultural conditions 

under which his le1;1t1mate aspirations and d1gmty may be 

realised " 

12 All law needs public consent Indeed, the rules of law 

need always to respond to the demands made by any 

part of the population, 1f the people share a set of basic 

assumptions, the State should aim to represent that consensus 

The legal order must assure only that md1v1duals do not 

substitute their own deviant mot1vat10ns and behaviour, for 

those the poh ty prescr1bes 

Few r1ghts demonstrate better the interdependence of 

econo fl'IC , poht1cal and legal opportunities than the r1ght to 

part1c1pate, which 1s an essential element of the "basic needs 

approach" Traditional development strategies, passed on to 

us, either ignored this need of part1c1pat1on, or undervalued It 

- reflecting, perhaps, the belief of many development planners 

that t!ieir chent populations were neither able to diagnose 

their own problems, nor to formulate their own corresponding 

needs r The hnk between r1ghts and part1c1pat1ofl has long 

been recognised, and in the Brandt Report (1980) It 1s stated 

"In achieving the main objectives of development, no system, 

lacking in genume ancl full part1c1pat1on, will be satisfactory 

or truly effective" Carher than Brandt, a Dag Hammarskjold 

Foundation publication, Development Dialogue, had this to say 

14 

The orgamsanon of those who are the principal victims 

of the current state of affairs 1s the key to any 

improvement Whether governments are enlightened or 

not, there 1s no substitute for the people's own truly 

democratic orgamsauon 1f there 1s to be a need-or1ented, 

endogenous, self-reliant, ecolog1cally-mmded development 

1f there 1s to be another development 
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Thus, the International Development Strategy, adopted by 

the UN General Assembly m 1980, states 

13 

The ultimate aim of development 1s the constant 

improvement of the well-being of the entire populat10n, 

on the basis of Its full part1c1pat1on m the process of 

development, and a fair d1stnbut10n of the benefits 

therefrom 

This emphasis, on such a broad conception of social 

1ust1ce., must, of course, be seen, and understood, m the context 

of those congresses of the !CJ where Third World countnes 

were well represented, and indeed perhaps we now come to 

the root of our problem, where we ha\e to ask ourselves 

What 1s the relevance of the mere formal application of law 

m a society beset by all the problems of oppression, polltlcal 

instability, economic survival, and a vanety of other forms of 

social deprivations' Of course, we have to safeguard the 

bases of la\11 and order, and 1t 1s m this context that we 

must examine the achievements of the past hundred years m 

our system of law 

The whole question of the role of law and the role of 

lawyers, m a problem-stncken society, must also centre Itself, 

not only m modernisation - as far as It 1s required m a s~c1ety 

which 1s as yet underdeveloped - not only m minimum standards 

of conduct for all, not or.I}' m profess10nal guard1ansh1p, and 

the interests of the elites and allied groups in society, but 

also dynamically w1 th the quest10ns of social 1ust1ce that are 

concerned with the erad1cat1on of all those problems, with the 
I 

aspirations of the people m every village as well as m every 

town, and with the creat10n of a base system where all people 

have an equal claim to an equnable share m all those 

advantages which are commonly des1red, and which conduce to 

human well-being 

15 



And thus we may focus our attention on the bummg 

problems of our society m Lesotho, a society strugghng for 

Its developrr em - economic, poht1cal, and social, a society, 

among others, which now reahses that 1t may not catch up 

that quickly with the mdustriahsed nations 1n the near future, 

and perhaps not at all until we have tackled the question cf 

the rights of md1v1duals, m the first rnstance, and the rights 

of nations as a logical follow-up 

It 1s obvious, l hope, that the form~ of modermsat1on, and 

of social orgamsatlon, which developmg societies should acopt 

cannot be carbon-copies of the model and values of the 

mdustr1ahsed societies, which are, m any case, cu1 rently re­

exammmg those very models and values because they are now 

found madequate to cope wnh the present problems of 

devdopment The spread of such models to Third World 

countries can only mcrease the gaps wnhm these countries -

the gaps between the few which the models can mcorporate, 

and the maiorltles margmahsed by their poverty and several 

other disadvantages We need much more than JUSt material 

and economic development m terms of gross national product, 

Robert Kapp has rightly said that mcompat1b1hty between 

development and respect for human rights 1s conceivable only 

when development 1s defmed solely m terms of economic 

growth Development 1s a moral and spmtual fact as much 

as a matenal one - concerned as much with peace, love and 

passion as with food, housmg and shelter In simple terms, 

peace, equahty, freedom and democracy are as important, not 

less, as low-cost housmg schemes or self-rehance programmes 

In the words of the Brandt Report 

16 

statistical measurements of growth exclude the crucial 

elements of social welfare, of 1nd1v1dual nghts, of values 

not measurable by- money Development 1s more than the 

passage from poor to nch, from a trad1t10nal rural economy 

to a sophisticated urban one It carnes with 1t, not only 

the ideas of economic betterment, but also that of greater 

human d1gmty, security, JUStlce and eqmty 
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It 1s imperative, therefore, that law should be seen to 

promote ana even to enforce that basic human nght to develop­

ment, which nght, as 1s well known, 1s already wrltter. into 

the UN Charter There can be no development of this kind 

without the Rule of Law, within and between nations, Its 

absence promotes conterr.pt for human nghts - that essential 

element of our humanity, which ought to be the concern of 

us all 

Fortunately, the human being, however oppressed, has 

deep-rooted capacity, so that there will always be some one 

who insists on the nght to be human, whatever the cost We, 

in Southern Africa, have seen all too frequently, those people 

referred to as "terronsts" or "d1ss1aents" - aggressor and 

victim becoming confused, moreover, we are 5Ull unable to 

move many in the world, as to the plight of the depnved and 

d1sadvant aged maionues, as to the horrors of hunger whilst 

the world has adequate food for all, and as to the evils of 

racial, pohucal, economic and social d1scnminauon 

Nonetheless, in some noticeable respects, the people's struggle 

to survive in and to change the real world for the better has 

succeeded to pnck, and even changed, academic legal conscious­

ness, and, It 1s imperative that we here, today, must not lag 

behind 

People have always devised legal orders out of the 

matenals at hand, to suit the needs of the moment chosing 

within the constraints and resources of the1r society We, 

here in Lesotho, must take a cnucal look at the problems of 

our society, at the real constraints of the level of our present 

development, and resist any temptation to copy models we 

shall have little chance of emulating Our legal systems must 

stay within the necessity of eradicating all the problems referred 

to earlier, and remain in touch with the everyday concerns of 

survival - which 1s the world in which most of our citizens 

live - until a better system of social iusuce, and of our own 

sense of our own needs for development, based on everyone's 

human needs, can be worked out and put to the test 
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Very often It 1s that very maJonty who feel that 11 off1c1al 

law" Is inaccessible to them, and therefore they see It as 

ex1st1ng for the benefit of the few, consequently they feel It 

1s alienated from their needs It Is indeed often alleged, and 

not always without reason, that there Is an elitist approach to 

the problem of human rights, and that It 1s the affluent sections 

of society which are the ma1or benefic1anes of the "cl1ches" 

of human rights 1 But we have to ask the question What do 

human rights mean to the oppressed and disadvantaged men, 

women and children, of the Third World - the very poor' 

Does It seem to them merely a platitudinous utopia' 

14 The next fundamental question, then, 1s What Is the 

role of lawyers In a problem-stricken society, struggling 

for the right to development' I cannot do better than to 

quote a statement from the !CJ - relating to the role of 

lawyers in a changing world - contained In The Rule of Law 

and Human Rights Principles and Defimuons (1966) at 34-36 

That statement says 

18 

(1) In changing an interdependent world, lawyers should 

give guidance and leadership to the creation of new 

legal concepts, 1nst1tut1ons and techniques to enable man 

to meet the challenge and the dangers of the times and 

to realize the aspirations of all people They should not 

content themselves wnh the conduct of the If practice and 

the adm1mstrat1on of JUstice They cannot remain strangers 

to important developments In economic and social affairs 

1f they are to fulfil properly theu vocation as lawyers 

They should take an active part in the process of JUst and 

equitable changes They will do this by 1nsp1T1ng and 

promoting economic development and social JUStlce Their 

skill and knowledge of law are not to be employed solely 

for the benefit of clients, but should be regarded as held 

1n trust for society 
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(2) It 1s the duty of law}'ers, m every 

help ensure the existence of a 

leg1slature, anc. an mdepender.t 1ud1c1ar_y ana 

country, to 

respors1ble 

to be always 

v1g1lant m the protecucn of c1v1I hberues and human 

rights for all people 

(3) LawyE'rs should refuse to collaborate with any 

authority m any action wluch VIOiates the Rule of 

Law 

(4) Lawyers should be anxiously concerned with the 

prevalence of deprivations and mequahty ir human 

society and should take part m prcmotmg measures 

which will help eradicate those evils, for while they 

exist, c1v1l anti polmcal rigrts cannot of themselves 

ensure the full d1gmty of man 

(5) Lawyers have a duty to be active m law reform 

and especially where pubhc understanding 1s shght 

(6) Lawyers should endeavour to promote knowledge of, 

and to msp1re respect for, the Rule of Law and an 

appreciation by al1 people of the1r rights under the law 

(12) In an mt~rc.l.epm:lent"world, the lawyers' respons-

1b1hues extend beyord national boundaries and 

require the1r deep concern for peace and support for 

the prmc1ples as enshrined m the Umted Nations 

Declaration 

Well, 1s this a tall order' 
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15 The advent of mdependence has certamly given r1se to 

new goals and aspirations which did not exist durmg the colonial 

era The emergence of the public sector - s1gm fymg pubhc 

1ntervent1on mto the development process - has had s1gmf1cant 

consequences for the legal system, and the legal profession 1n 

particular The State, besides bemg the trustee and custodian 

of major natural resources, now has also to be the major 

entrepreneur as the expl01tat1on and use of national resources 

are subjected to the "national plan" This has created an 

urgent need for much more th1nk1ng about the underlymg 

theory of the "public" law concerned with public resource 

development and d1str1but1on, and about the new roles of 

lawyers m adm1mstermg tt, and their tra1mng 1n it 

The psychology of "pr1vate" law and that of "public" law 

certamly differ to a considerable extent Yet, It 1s from the 

ethos of "pr1vate 11 enterpr1se that the legal profession der1ves 

its ethical pr1nc1ples and asp1rat1onal model, the "public" 

enterprise ts a new 1nst1tut1on with its own demands on and 

from the legal system For a system based on the Roman­

Dutch common law pr1nc1ples, the choice to operate within 

the public sector under the common law pr1nc1ples raises 

considerable d1ff1cult1es, for one thmg, the major 1nst1tut1on, 

for commercial and mdustr1al act1v1t1es is the company which 

has been developed on the premise that the essential 

respons1btl1ty of management 1s to max1m1se profit In the 

absence of a corpus of law which can leg1t1mately trace its 

foundations from public enterprise, as opposed to common 

law, it is the latter which will contmue to govern public 

enterprise, the role of the lawyers, and the prov1s10n of legal 

services, thereby accentuating the tension between 

adm1mstrat1ve controls and legal controls It 1s 1n this area 

where the legal profession can provide useful ms1ghts by 

prov1dmg new legal formulae for public management 
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16 It must also be emphasised that the legal profession 

cannot be discussed outside the whole problem of 

State and Law At any pmr.t m time, law 1s an expression of 

claims and demands of the major mfluenual groups m society 

To understand the legal profession, one must look at the 

matenal base which shapes the nature and the content of the 

law In a way, therefore, the study of the legal profession 1s 

a study of development, or under-development, and class confhct 

The profession, as a central mstltutlon m the legal system, 

has played a role both m spreadmg ahen values, and sometimes 

m attemptmg to tie the basically subsistence economy of a 

country, hke Lesotho, to mternat1onal capital, even today, 

judges and other legal officers are constantly mvolved m the 

process of leg1t1m1zmg the system through their dec1s1ons and 

legal advices The argument, here, 1s that there 1s a lmk 

between the development of the economy and the process of 

profess1onahzat1on, which, m turn, brmgs m its tram, unless 

checked, a process of class formation Therefore, 1t 1s 

important to ask Who uses the legal system, and what classes, 

1f any, do It and the legal profession serve' How does the 

system of trammg and recruitment ensure the perpetuat10n 

and self-reproducttcn of ex1stmg class alliances' 

The present role of the lawyer, therefore, should be to 

help evolve new m~t1tut1ons of governance, new roles to keep 

the society movmg along pohucally and socially pre-determined 

paths, for mstance, the strengthemng of rural development 

networks, necessitates the formulat10n of 

and rules to make new 1nst1tut1ons work 

mynad regulations 

In addition to their 

formulation, the role of the lawyer 1s to see that the 

regulations and rules are correctly applied to lead the country 

towards Its predetermmed goals The 1 mportance of the!T 

role, as law reformers and agents of social change, need not, 

therefore, be overstressed It 1s m this context that legal 

education can make spectacular contnbuuon, legal education 

should be geared towards production of lawyers knowledgeable, 

not only m the techmcaht1es of the profession, but also m 

the mechamcs of policy and development planmng 
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To be effective as a rool of social c.hange legal edi..catlon 

must synthesize rhe tendencies towards State planning, 

intervention and part1c1pat1on m social systems wlih a 

predominantly pluralistic legal system, m this context, 1r 

may be helpful abo ro begin considering the relar1onsh1p between 

legal educdilon and the system for rhe provis 10n of legal 

services 

This medn~ rhar the legal profe~~10n must help evolve 

pohc1e~ wh1t-h dre geared towdrds max1m1zanon ol legal services 

Consequently, a new and wider bd~ls must be found for making 

legal service~ ava!ldble to d gredter part of rhe population 

This bdSI~ must enable ldwyers to pur the1r skills dt rhe disposal 

of d1sadvantdged groups and commumnes m order ro dss1sr 

rhem m ledrmng to achieve the1r nghrs under the ldw This 

musr, however, be dont. m coniunct10n wlih dn emphds1s of 

t-ommumcar1on of the law and lis meaning, to the gredter 

mass of the populat10n Ult1m.itely, the effecnvene~~ of the 

legal sy~tem lie~ m having d pubht- which 1s reasonably aware 

of 1 rs nghts 

In rrese re~peus, lawyers mdy need to work Wlih group 

clients m helping them define the1t problems, dnd define tl•e 

choice of appropriate remedies available, they may have ro 

offer rhe1r services for the estabh~hment of "dime~" - seeking 

our rhe gnevances of d1sadvdntaged group~, and setting up law 

centres, perhaps, 1mr1ally, funded by voluntary "'genc1t.s, under 

rhe aegis of some orgamf.ailon, which may be called a "national 

law centre for rhe disadvantaged", which could co-oramate 

the work of such "climes", and draw attention to the problem 

of spec1f1c groups 
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17 All this, indeed, presents a great challenge to the very 

real a<..h1evements of the past - a challenge, to help 

eradicate the m1ust1ce~ of all form~ of mequal!ues and 

deprivation, to seek d new equity, to rt·ducE. the wrongs thdt 

man now perceive~ m his global order Nat10nahsm and 

sovereignty mdy have to be tamed by mternationdhsm and 

interdependence 

You, as lawyer~, may need to u~e the inheritance of the 

past m law, to fash10n a new legal order for the next <..entury, 

based on the human right to development, and, to be able to 

do that, you must diagnose redhst1cdlly, the problems, dnd 

respond to them with yo~r acqu1 red w1~dom, m a new quest 

for development and the Rule of Law 

In Lesotho, we have the sohd base of the past, on which 

to build a JUSt and equitable society, m which peace, 

reconc1hat1on, and social JUStlce will exist alongside the 

satisfaction of the matenal needs of each of our citizens 

There 1s much to do before-we can attain that goal I appeal 

to you to remember those principles of need and iusuce m 

our society m your forthcoming dehberauons, so that your 

deliberations may seek out and face up to the challenge of 

the plight of those who are uniustly imprisoned m deprivation 

and disadvantage, that all soc1eues may seek the1r own ethic 

embodied m the values, and consensus, of the1r people And 

that 1s the challenge which all of us, here, today, are called 

upon, not only to be aware of, but to act upon, whilst seeking 

a solution We must not ever fail to relate our efforts to 

the reahues and the needs of Lesotho of today 

18 It is my greatest pleasure, now, to declare the Conference 

open 

Thank )IOU 
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HOW ROMAN-DUTCH LAW 
BECAME 

THE COMMON LAW OF LESOTHO 

SB Burman 

INl RO DU CTI ON 

On 29 May 1884 a British High Comrri1ss10ner proclaimed 

Roman-Dutch Law as the Common Law for the Bnt1sh Colony 
1 of Lesotho It may well be asked why Lesotho was not 

rnhabHed by many people whose customary law was based In a 

Roman-Dutch law tradition, as had been the case with the 

l:lr1t1sh Colony ot the Cape rn 1806 On the contrary, the 

customary law of virtually all the people In Lesotho had basic 

pnnc1ples which conflicted rn many respects wHh Roman-Dutch 

law Moreover, in 1884 the country had Just come under direct 

Bnt1sh rule as a result of a successful revolt against the Cape 

Colony - a revolt which had been partly 1nsp1red by a deep 

mistrust of attempts to undermine Sesotho customary law 

Nor did Britain have any 1ntent1on of putting enough magistrates 

and troops rnto Lesotho to make even a token attempt to 

enforce those Roman-Dutch 

with customary law In 

law 

the 

principles 

light of 

which conflicted 

these facts, the 

proclamation of Roman-Dutch law as the common law of 

Lesotho requires an explanat10n And for that explanation, It 

1s necessary to begin at least some sixteen years earher 

THE INTRODUCTION OF ROMAN-DUTCH LAW PRINCIPLES 

In 1868 the danger of d1smtegrat1on was very real for the 

Basotho nation, which had been formed when a chief, Moshoeshoe, 

umted the small-scale chiefdoms of the southern African High 

Veld earlier m the century Subsequent encroachment by 

white settlers on Moshoeshoe's land resulted m mcreasmgly 

disastrous wars with the ne1ghbounng Boer republic and led 

him m 1868, when an old man, to persuade Br1tam to take his 
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country under Its protection Britain agreed reluctantly, determined 

from the f1rst that the territory should be annexed to some 

other British colony m the region Meanwhile, until such 

arrangements could be made, as little money as possible was to 

be spent m administering the new possess10n The British solution 

was to leave the Basotho to rule themselves so far as the m1d­

V1ctorian Christian conscience would allow, and to ensure that 

they paid for any costs incurred But this ran counter to the 

prevailing idea both in Britain and South Africa that It was a 

Christian duty to introduce Africans to the benefits of 'c1v1lized 

laws and values' These were visualized as a way of life rooted 

in Chrisuamty, a profit-seeking economy, and the consequent 

high degree of protect10n of the 1nd1v1dual against the group A 

sketchy and hastily drafted temporary code of regulations was 

therefore issued by S1r Philip Wodehouse, the High Comm1ss1oner, 

on 15 April 1868 at a meeting at which he received the formal 
2 

subm1ss10n of the chiefs , but both Sesotho and colonial politics 

delayed final arrangements for some time During most of the 

mtervemng period, Britain's presence was represented by only 

two officials dnd a hundred policemen, who were fully occupied 

m meeting frequent raids by the Boers dnd were in no pos1t1on 

to enforce any regulat10ns unless supported by the chiefs 

Moshoeshoe died on 19 March 1870 and, eight days later, the 

agreement of the British and the Orange Free State on the borders 

of Lesotho was finally ratified, enabling the British to begin at 

last to make arrangements for the1r effective control of the 

country The Basotho had agreed at their f1rst meeting with 

Wodehouse to pay hut tax, and orders were now sent to the 

official acting as High Comm1ss1oner's Agent to collect It m 

order to provide for the expenses and salaries of the future 

adm1mstrat10n of the country The Basotho were fully aware of 

the purpose of the collection, so It was something of a test of 

whether the chiefs and people were willing to work with the 

Bri t1sh 
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Inducement to cooperate was offered to the great chiefs 

by arranging for them to receive ten per cent of the hut tax 

collected, and they in tum customarily commanded a high degree 

of obedience However, Lets1e, Moshoeshoe's heir, had httle 

control over his two most powerful brothers, Mclapo and Masopha 

(who, together wtth Lets1e, were the surviving sons of Moshoeshoe's 

first wife) As It turned out, the great chiefs, wtth the exception 

of Masopha, wtlhngly assisted in the collectton, and the encouraged 

off1c1als decided that the time was ripe to promulgate a detatled 

set of regulattons w'11ch Wodehouse had drawn up before his 

departure from South Africa in May, at the end of his term of 

office as High Comm1ss1oner There was to be a meeting of 

chiefs and headmen at Thaba-Bos1u on 22 December 1870 to 

announce Moshoeshoe's death to the nation formally, which provided 

a suttable opportunity 

The regulations embodied many ideas put forward to Wodehouse 

in 1868 in a memorandum drafted by Emtle Rolland, a French 

Protestant m1ss1onary who had grown up in the country and whose 

analysis of Sesotho society was to be crucial in shaping Government 

pohcy in the terntory Rolland had began with the assumption 

that ~ome form of mag1ster1al control would be instituted, and 

argued that the main obstacle the British Government would 

encounter in ruhng the Sotho and 'rendering them obedient to 

British law' would be the power of the chiefs, great and small, 

therefore the aim of the Government should be to d1m1msh this 

power, preferably in such a way as not 'to excite the Jealousy 
3 

or embitter the prejudices of the natives' The regulations which 

were Introduced to the chiefs at the 1870 meeting, although 

declaring only a few aspects of customary law illegal, indirectly 

attacked the chiefs' power with a number of measures favouring 

Roman-Dutch law principles which conflicted wtth aspects of 

customary law on which the chiefs rehed for income and/or 

patronage Thus, for example, chiefs were not allowed to enforce 

the1r judgements and a suitor could bring the same case to a 

magistrate on appeal, where new ideas might be ut1hzed involving 

such foreign concepts as a woman at a given age achieving her 

maiority, rather than rema1mng a perpetual minor 
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Polygamy and bndewealth or bohah (which latter could be, 

and in Moshoeshoe's day frequently was, a means of patronage) 

were also indirectly attacked in a number of ways Thus, Chnstlan 

marnages ( vahd without bohah were to be as binding as customary 

ones, forcing marriage on unconsentmg women was forbidden, and 

all marnages and bohah paid were to be registered before a 

magistrate (where a registration fee was to be paid - m effect, 

a tax on polygamy) And as an md1cat1on of what was m store 

m the future, they contained a prov1s1on which looked forward to 

the annexation of Lesotho to the Cape Colony, a Bn t1sh possession 

m the region which was about to obtain control of Its own affairs 

under a form of Responsible Government a blanket clause provided 

that all acts which were offences m Cape law were now to be 
4 

punishable, subject to the special circumstances of the country 

Not unexpectedly, the regulations, when read to the national 

meeting, aroused heated protests Molapo, Masopha, and the 

minor chiefs openly objected on the grounds that they ignored c_i 
the chiefs, required payment for reg1strat1on of marnages, and 

gave women nghts that should belong exclusively to men Vocal 

opposition was halted only by Lets1e's order to the meeting that, 
5 

as he was sat1sf1ed, the regulations were to be accepted 

However, when Barkly, the new High Comm1ss1oner, took up his 

post at the end of the month, he failed to reahze, even after a 

v1s1t to Basutoland (as It was then called), the strength of feeling 

against the regulation and the oppos1t10n that magistrates would 

encounter He therefore set about arranging the annexation of 

Basutoland by the Cape 

This the Lape reluctantly did only after a Select Committee 

of Its Legislative Council reported in August 1871 that Basutoland 

should be secured for the wide field of profitable commercial 

enterpnse It offered, especially as It was geographically connected 

r I 
I 

with the Cape Colony and would be able to pay for Its own / J 

adm1mstrat1on 6 Inherent, therefore, m the Cape's motives for 

undertaking the adm1n1strat10n of the country was an off1c1al 

policy of breaking down the self-suff1c1ent Sesotho economy to 

create a market for Lape goods and a source of labour for Cape 

needs 

28 

,-. 
I \ 
I I 
I J 



I 
I 
i 

~I 

I 
I 
I 
'·~ 

I 
l_I 

I I 
I __ , 

I 
J 

I 
\ __ 

I 

I _ _; 

' I 
I~) 

r 
I : 
~} 

Its lack of interest m developing Basutoland m any other 

way 1s shown both by the total absence of budgetary prov1s10n 

for pubhc works, bmldings, educat10n or postal commumcat10n, 

and also by the legal arrangements made for the terr1tor; It 

decided to accept the British regulat10ns of December 1870, 

although this was contrary ro all previous Cape policy in 

adm1mster1ng African territories 

Law had always been the only 

Until that-date, Roman-Dutch 

recogmzed law in Cape-ruled 

territories, m theory at least However, It was reahzed that the 

Basotho were fast recovering from the war with the Orange Free 

State and were a very different propos1t1on from the collaborating 

Mfengu and defeated Xhosa of the C1ske1 Troops to repress 

oppos1t10n would be expensive, and It may be too that the 

Legislative Council was influenced by the farcical s1 tu a ti on created 

even in the C1ske1 by Its non-recogmt1on pohcy towards customary 

law 7 Basutoland was a long way from Cape Town and there 

was little incentive for the Cape ro ms1st on the full-scale 

1ntroduct10n of Roman-Dutch Law Rather, It could meet the 

demands of the humamtarians and m1ss1onaries for the introduction 

of 'British values' 1f It maintained intact the existing system of 

rule by an imperial officer He could then apply regulations 

that made many 'c1vil1zmg' innovation but would still at least 

partially recogmze most aspects of customary law and requ1re 

much less enforcement than the ahen laws of the Cape 8 Thus 

the Annexation Act vested the duty of leg1slat1ng for the territory 

In the Governor, who was to lay all leg1slat1ve enactments before 

the Cape Parliament within fourteen days of the opening of the 

sess10n, unless altered they would remain in force No 

parliamentary act would apply to the territory unless expressly 

stated to do so In the act Itself or 1n a proclamat10n by the 

Governor And after the Annexat10n Act became law, the new 

regulat10ns we·e re-proclaimed as the 'Governor's Code', and 

came into force on 1 December 1871 
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ADMINISTERING THE LAW 

When the Cape formally received Responsible Government 1n 

1872, a Department of Native Affairs was set up and a Secretary 

for Native Affa1rs appomted from 1 December 1872 as the m1mster 

responsible to the Cape Parliament for the Department For the 

penod of Cape rule Ill Lesotho, however, the Department remamed 

very small and mcreasmgly overworked, with the delays 1n answermg 

letters growmg ever longer As a result, the men 1n Lesotho 

actually Ill charge of adm1mstenng the country had a great deal 

of discretion until 1879, when a change of government and policy 

Ill Cape Town was to leave a permanent mark on Lesotho 

Basutoland was d1v1ded mto four mag1stenal d1stncts, wnh 

each of the three major chiefs res1d1ng 1n one After a few 

years some of the d1stncts were sub-d1v1ded, but even so, the 

size of the Basutoland adm1mstrat1on remamed ludicrously ~mdll 

However, by the normal standards of the Cape Native Affairs 

Department, It was an extremely able team, headed by Charles 

Duncan Gnffnh, the Governor's Agent He proved to be a most 

1mpress1ve adm1mstrator, who both liked and respected the Basotho, 

and whose feelings were clearly reciprocated 9 He and the 

magistrates were sceptical of the m1ss10nanes' claim that only 

good could come from the rapid aboht10n of Sotho customs, and 

It was due to them that the pace of legal change Ill Lesotho 

was not pushed as fast as the m1ss10nar1es advocated However, 

1n essence the m1ss10nar1es and magistrates differed only on the 

question of the desirable speed and method of abolishmg Sesotho 

I 

-, 
I 
I 

i ) 

customary law, not on the ultimate aim Ill this respect Faced 
1
,--

1 
wnh a two-pronged attack by m1ss10nanes and Government on 

their customary means of mfluence, the chiefs not unnaturally 

did all they could to counteract the threat wherever they detected 
1
- ~1 

n, and this 1n turn remforced the Adm1mstrat1on's determ1nat1on 

to undermine the chiefs' power Therefore, essential requirements 

for both the 1ntroduct1on and also the adm1n1strat1on of Roman­

Dutch law pr1nc1ples were political acumen and manoeuvrability 

by the magistrates when dealing wnh disaffected chiefs 
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Temperamentally and in terms of his own interests, there 

was obv10usly httle to fear from the paramount chief, Lets1e, 

but the magistrates kept a particularly wary eye on his two 

younger brothers by Moshoeshoe's first wife, feanng that fraternal 

amb1t1on and dislike of government policies might result in one 

or other leading a national revolt 1f given the chance Pol1t1cal 

events in 1873 enabled the Adm1mstrat1on largely to neutralize 

the elder of the two brothers, lO but the younger, Masopha, 

came into conflict with the Government shortly after Its arnval 

and continued throughout the penod of Cape rule to represent an 

ever-increasing problem S1m!larly, while It was m the interests 

of Lets1e's eldest son, Lerothoh, not to join his uncle Masopha 

in an anti-Government plot unless he felt very sure of Its success 

and of the support of the people, the same did not apply to 

Molapo's sons nor to Moshoeshoe's 1nfluent1al sons by his next 

five wives Government policy therefore was to employ the 

junior chiefs where possible, thus firmly tying thelf interests to 

those of the government At the same time, the magistrates 

made every effort not to give the major chiefs any unnecessary 

cause for gnevance against the Government that might, despite 

other interests, dnve them Into Masopha's arms 

Closely associated with the Government's policy of d1v1dmg 

the chiefs was that of weaning thelf people away from them 

So long as this pohcy proceded successfully, the danger of a 

revolt led by the chiefs contmued to d1m1msh However, as the 

magistrates were also simultaneously attempting, by enforcmg 

the regulations, to Introduce a number of unwelcome changes 

into the daily hfe of the Basotho, they required a mce judgement 

of what changes m Sesotho law would be tolerated by the people 

m return for such advantages as Government protection from 

unwelcome 1mpos1t1ons by thelf chiefs S1 multaneously, the 

magistrates had to prevent the chiefs from becoming so 

discontented at their loss of power over thelf people that they 

umted agamst the Government The Adm1mstrat1on adopted 

every means available to n, from takmg over the Sesotho custom 

of holding national meetings to discuss the laws, to encouraging 

traders, migrant labour, medical officers, Chnsuamty and education, 
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all of which 1nd1recrly arracked rhe chiefs' power In a number 

of ways and rnrroduced rhe people increasingly ro rhe money 

economy and Hs 1nd1V1dualisr1c values which underlay many of rhe 

regulauons 1nsp1red by Roman-Durch law 

In 1872 GriffHh established rhe Basutoland Mounted Police 

Force, paid for from rhe sread!ly risrng hur rax, ro replace the 

sixteen privares of rhe Frontier Armed and Mounted Police who 

had formed rhe entire police force in Basutoland after Griffnh 

rook charge The new police force gave greater weight to 

mag1srerial arguments rhar rhe Government provided a more 

effective way of settling disputes rhan did the chiefs, forbidden 

as the latter were ro enforce their judgements Ir also enabled 

rhe Adm1mstrar1on ro enforce ns dec1s1ons on rhe chiefs, and by 

February 1879 Lers1e counted eight of Moshoeshoe's sons who 
11 

had been In prison Commoners also benefHed from these 

prov1sIOns and rhe Government's power to enforce them, finding 

that they were able ro defy thelf chiefs on certain issues wHh 

effecuve Government support, in c1v1l sults as early as 1872 

chiefs were being summonsed for debr by commoners 
12 

Government enforcement was also popular for exrendrng to 

areas where rhe chiefs had never had any aurhoriry wHhout 

resorrrng to raids, notably for obra1mng redress against Orange 
13 

Free Sr are and Cape serrlers Wnhrn court, a very flexible 

approach towards the Cape rules of evidence did much ro decrease 

rhe people's feeling of unfam1liarny wnh the new court procedure 

WHhrn seven years rhe Government successfully won enough support 

from rhe people to be serrhng most of rhe1r cases, despne 1mual 
14 

oppos1uon from rhe chiefs By 1868 Rolland, as Acting 

rhe poss1b1hry of a Governor's Agent, when asked ro report 

general Basotho uprising, could report 

on 

32 

no such combination could be found or carried out except 

through gross mismanagement on our part, preceded by mis­

government and consequent t.inpopularity As long as the 

personnel of the Government commands respect and 1s duly 

supported by rhe indispensable display of material force, so 
15 

long w!ll we possess rhe confidence and respect of the people 
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All the evidence available seems to bear out this analysis of the 
16 

situation 

So successful a challenge to Sotho custom m such a short 

penod gives nse to the susp1c10n that the magistrates were 

perhaps not enforcing those aspects of the regulations most 

unpopular with either the chiefs 

of the imported Roman-Dutch 

or people, which included most 

law principles But sufficient 

records survive to show that this was not the case Apart from 

Intervened 

which was 

turned to 

trying the chiefs In court, Gnffnh and his successors 

In vaf!OUS ways In chiefs' control of land 

central to chiefly power Nor was a 

regulations as galling to commoners as 

evidence that apart fr om discouraging 

means as affording legal protectwn against 

who refused to allow their children to be 

nghts, 
17 

blind eye 

to chiefs There 1s 

c1rcumcis1on by such 

the chiefs to parents 
18 

c1rcumcised, they 
19 enforced the right of widows to custody of their children, and 

of girls to freedom to marry against the1r fathers' wishes once 
20 

they had reached the age of majority Infanticide and 
21 

concealment of bath were treated as cr1mes, and impnsonment 

- foreign to Sesotho law - was frequently used as a punishment 

EXTENDING THE APPLICATION OF ROMAN-DUTCH LAW 

So successful were the magistrates m obtammg compliance 

wnh the regulatwns that It was decided to extend the1r scope 

In 1872 Gnffnh had chaired a Special Commission consisting of 

the mag1.!'trates of Basutoland, to mqu1re into and report upon 

the laws and-. customs of the Basotho, and on the operation of 
22 

the regulations established for their government The Special 

Comm1sswn made a detailed report and redrafted the regulations, 

but there followed four years of cons1derat1on by the Secretary 

for Native Affa1rs and much drafting and redrafting by Gr1ff1th 

and the Attorney General before the amended regulations were 
23 

eventually proclaimed on 1 July 1877 
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The final vers10n contained vanous innovations on the pattern 

already established ear her, but also one radical change in the 

regulat10ns as ongrnally drafted by the Comm1ss1on for the f1rst 

ti me prov1s10n was made to apply Cape Jaw to the white section 

of the Basutoland population, which numbered 378 people rn 
24 

1875 This shifted the whole legal policy on the conflict of 

laws against the Basotho Some alteration was certainly required 

to make legal the application of Cape law m cases between 

whites in Basutoland as the law stood, It was illegal to do so, 

yet It was inconceivable in the climate of the day that customary 

law should have been applied by a white magistrate m a dispute 

between two white men However, the new regulat10ns provided 

that Cape law was to apply except where all parties in the case 

'are what are commonly called Natives, in which case It may be 

dealt with according to Native law' (my emphasis) This meant 

that m all disputes between white men and Basotho, Cape law 

would apply And the section went on to provide that 'the 

proceedings shall, as near as may be, and so far as c1rcumstances 

will permH, be the same as those m the Courts of Resident 

Magistrates m the Cape Colony' A fa1r amount of d1screllon 

was thereby allowed to the magistrate , m how ng1dly he applied 

colonial procedure, but at a stroke customary law was changed 

from being the normal law of the country to being a concession 

made to the Basotho While the present Roman-Dutch law system 

m Lesotho owes Its legality to the proclamauon of 1884, this 

prov1s10n in the regulauons of 1877 1s Its ongrnal source 

THE BACKLASH 

JnevHably, the changes being introduced so fast Into Basutoland 

as a result of religious, economic, and legal factors generated 

considerable unease m Sesotho society, the most obvious 

mamfestat10n of which was the appearance of a number of prophets 

m the m1d-1870s It was the regulations, however, which were 

the d1rect cause of the rebellion of Mooros1, the veteran chief of 

the Baphull m the far south of Basutoland 
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With the creation of a magistracy m Mooros1 's d1stnct m 

1877, as a result of the subd1v1s1on of a larger magistracy, the 

number of clashes between Mooros1 and his magistrate over 

applications of the regulations mcreased rapidly They culmmated 

m a full-scale revolt of the chief and his people after a senes 

of mag1stenal blunders m handling a cns1s created by the refusal 

of the old chief to surrender a favounte son, mvolved m a theft 

case, for deportation for hard labour m the Cape Colony Cape 

troops were called 1n and, after an eight-month siege, Mooros1 's 

mountam was taken The chief and all his pr1nc1pal sons were 

killed, as were most of the sixty or seventy defenders of the 

mountam I he maJonty of his people who survived - men, women, 

and children - were sent to work on Cape farms The revolt 

highlighted the delicacy of the balance which enabled the Cape 

to impose Its system of d1rect rule on Basutoland, and should 

have ensured even more careful handlmg of affa1rs there m the 

future, but unfortunately at that pornt Cape colomal poht1cs 

intervened 

fHC COLLAPSE OF MAGISI ERIAL RULE 

The Spngg m1mstry, which had come to power 1n the Cape 

Colony, appeared at fast sight to have a pohcy on 'Native Affa1rs' 

m Basutoland very s1m1Jar to that of Its predecessor to undermrne 

the power of the chiefs and replace Sesotho law and 1nst1tut1ons 

with colomal ones But the new m1mstry v1suahzed so different 

a time scale for this process that It became m practice a totally 

different pohcy Under the precedmg m1mstry the approach of 

the colomal government had been extremely pragmatic customary 

law and the chiefs were to be undermmed how and where the 

chance arose, w1thm ~ery broad gu1dehnes It was envisaged as 

a gradual process which would take many decades of slow, steady 

loosemng of trad1t1onal bonds 

policy of 'vigour' was mtroduced 

In contrast, under Spngg a new 

Changes were to be introduced 

1mmed1ately when ordered by the mm1stry m Cape Town, not 

achieved by a combmatlon of patient wh1tthng away of chiefly 

powers and 1mprov1smg on opportumues 
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I his mcrease m the pace of change would probably have 

caused problems soon even without the mtroduct1on of a pohcy 

to disarm the Basotho, but the 1romcally entitled Peace Preservat10n 

Act of 1878 to enforce disarmament made them certam I he 

Act was partly a consequence of a pet scheme of S1r Bartle 

Frere, the Cape Governor smce 1877, to confederate the South 

Afncan colomes, for the success of which he beheved disarmament 

was an essential prerequisite To the Basotho, such an idea was 

anathema fhere had over at least the past six years been a 

great mcrease m gun buymg, often out of wages earned at the 

diamond fields, and quite apart from the hours of labour mvested 

m each gun, weapons were considered a sign of manhood They 

might also become necessary for defence agamst the Orange 

Free State once more should the Cape ever abandon Basutoland, 

as Br1ta1n had m 1854, dunng an earher phase of Br1t1sh protection 

Fmally, the Basotho mterpreted the disarmament pohcy as a sign 

that the Adm1mstrat1on distrusted them No argument advanced 

by the Government or m1ss1onar1es could overcome the combmed 

force of these cons1derat1ons, and no advantages of the still 

relatively new Cape rule could outweigh this disadvantage If 

any issue could umte the whole nation behmd any available Basotho 

leader m oppos1t1on to colomal rule, this was n 

I'o make matters worse, the Cape Government also announced 

a number of other measures, each of which alone would probably 

have aroused only d1ssat1sfact1on, combmed with disarmament 

leg1slat1on and the Government's m1shandhng of ns 1mplementat1on, 

they could hardly have been worse timed Spngg, 1gnonng all 

the representations of the Governor's Agent, magistrates, m1ss10na­

nes, and traders, ms1sted on Bushmg ahead with his schemes, 

antagomzmg most Basotho fhe chiefs therefore found themselves 

m an unexpectedly strong position The1r long-standmg gnevances 

over the effects of the regulations on the1r customary powers 

made them the natural leaders to spearhead the oppos1t10n, now 

that they at last had the people behmd them 
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Lers1e, however, was old, obese, sick and vacillarmg, much 

under rhe influence of Griffnh and rhe m1ss10naries, and unwilling 

to lead a revolt which, if successful, would have disastrous results 

for Basu to land As Moshoeshoe's he1r, his experience fnred him 

to undersrand better rhan most the 1nev1tab1hty of aggression by 

the land-hungry Orange hee State should Basutoland completely 

shake off colonial rule - and prorect1on He rherefore did all In 

his power to avert the armed resistance rhat he foresaw would 

follow if the Government lried forcibly to disarm rhe Basotho, 

including even arranging for a delegation to take a pet1t10n to 

the Cape Parham em, which, however, rejected It after a lengthy 

debate Wah d1ssat1sfact1on mounting rapidly among the Basotho, 

Masopha daily strengrhened his posmon as leader of the majority 

opposed to surrendering their guns even if It meant war, and the 

prophetesses began to predict rhar he would be rhe nexr Paramount 

Chief This lefr Lerorhoh, 1f he was to rerain the paramountcy, 

with no choice bur to Join his powerful uncle in leading the 

oppos1t1on to disarmament 

In rhe ensuing period the country spin into 'rebels' and 

'loyals', the larter nearly all Christian (though many Christians 

Joined the rebels) Magisterial authority gradually collapsed, 

with widespread v1ct1m1zat1on of lo,rals whose property was 'eaten 

up' and who were sometimes killed fighting to protect It All 

orders to Masopha and the other reoel chiefs to restore captured 

cattle had practically no effect except where Lets1e intervened 

fhose who remamed loyal flooded into the mag1strac1es as refugees, 

and arrangements had to be made to feed them The whole 

country was patrolled by armed bands and the traders began to 

leave or send the1r fam1hes and goods out of the country On 

Griffith's orders the Berea magistracy, in Masopha's district, was 

abandoned, and the others fort1f1ed so far as possible against 

attack By the time Sprigg arrived m Lesotho to see the state 

of affa1rs for h1 mself and finally realized the seriousness of the 

s1tuat1on, his attemps ar compromise came too late 
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The inevitable outbreak came In September 1880 when 

Lerotholi attacked a column of Cape Mounted Rifles who had 

crossed the border to garrison the magistracy In his d1stnct 

His attack marked more than the beginning of the Gun War, It 

marked the end of the magistrates' carefully constructed network 

of trust and interest~ That network, backed only by a token 

police force and Bnush prestige, had enabled them to impose 

their new legal ideas, despite widespread - and, In the case of 

the chiefs, strong - opposition to the regulat10ns The Cape 

was never to be able to control Basutoland agam m the same 

way 

THE WAR OF TH1' GUNS 

1 he war which followed proved far more disastrous thdn 

Spngg had feared In the south Mohale's Hoek and Quthmg 

were be~1eged and were sub~equently abandoned Mdfeteng, 

Leribe and Maseru were attacked and besieged From October 

d revolt m the Transke1, encouraged by Lets1e, further complicdted 

matters for the Cape forces, and a mag1~trate Wd~ killed dt the 

end of janudry 1881 in a badly pldnned sortie As a result of 

the revolt in the I ransvaal, the Cape author1t1es began to fear 

collusion bet ween the Free State Boers and the Basu to, ana by 

the t1 me the Cape expenses for the war had reached over 

£3,000,000, the m1mstry was exceedingly anxious to make peace 

However, the terms they 1mt1ally offered m February 1881 

were unacceptable to the Bdsuto and were rejected Nonetheless, 

as winter approached the need of the Basotho to conclude an 

agreement increased, for once the rains stopped the Cape Forces 

would be able with fewer hazards to obtam supplies from the 

Free State and to move more freely, while Lerothol! would have 

greater d1ff1culty keeping his men together m the cold weather 

He was also suffering from a painful mflammat1on of the bladder 

Negotiations therefore recommenced and on 29 April 

1881 the Governor, whose arbitration had been accepted by both 

sides, announced his Award Wah Its announcement, the fighting 

gradually ceased 
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ATTf:<.MPTS TO RE-ESTABLISH MAGISThRIAL 1-<ULE 

I he Award nominally provided fur disarmament, but the 

hcensmg of guns was to be freely dlluwed, and compensation was 

to be paid for those surrendered I here wds to be a complete 

amnesty, the D1stnct of Quthmg ( Mooros1 's D1str1ct), which 

Sprigg had or1ginally announced was tu be confiscated, was to 

rem din part of Ba~utoland, and a fme of 5 ,000 cattle, together 

with compensation for loyals and traders, was to be paid This 

met all the rebels' demands, for It was obvious that the Cape 

could no longer enforce the disarmament prov1s10n - or anythmg 

else Although all the chiefs eventually accepted the Award, they 

were back 111 the sdddiL and intended to stay there Even Lets1e 

could nut be relied upon to help bolster the magistrates, for his 

rule throughout the Wdr hdd been highly questionable That he 

pldyed a double gdme to some extent seems certain, since he 

reldJned his pos1t1on as Paramount Chief 1n ~he eyes of the Basotho 

and dt least some of his author1ty, while ostensibly working for 

the enemy against which his heir and the maiorlty of the ndtlon 

were f1ght1ng The 11nes drawn Ill this civil war and Its tortuous 

aftermath were undoubtedly even less clear cut than is usual 1n 

such cases, s1nce the Basotho custom of marry1ng cousins knit all 

Moshoeshoe' s descendants 1n a web of relat1onsh1p which would 

have been difficult to ignore 

A new Government had replaced Spr1gg's at the Cape Jn May 

1881, Ill the middle of the negotiations over the Awdrd, and now 

decided to avoid the expense of recru1t1ng more troops or police, 

and to rely entirely on the chiefs to persuade thelf people to 

surrender the cattle requ1red for compensation and the natlondl 

f1ne This was unreahst1c Very few chiefs, ruling ult! mately 

by consent, could afford to antagomze their people to the extent 

of enforcing the restoration of all the loyals' stock the Basotho 

regarded as r1ghtful spoil anythmg captured 1n the war and would 

not easily surrender it 
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Not unnaturally, the much-tr1ed loyals were extremely bitter 

about this, and became progressively more so as the policy failed 

to produce most of the compensation owed or to enable them to 

return to their villages The magistrates therefore lost even 

what author1ty they had had among the loyals huddled round the 

mag1strac1es, and, under a new and unpopular Governor's Agent, 

became increasingly demorali.i:ed 'Vlasopha openly defied Lets1e's 

and Lerotholi 's orders, and the Government finally announced 

that It would send m Cape troops to enforce the Award, offer1ng 
/ 

cheap farms from confiscated land in Quthmg to persuade colomsts 

to enlist The Basotho were given a month m which to fulfill 

the Award or face the consequences The ultimatum drew a 

storm of cr1t1c1sm from the humamtar1ans m England, the colomal 

press, and, most important, members of the Cape Parliament, 

while the Governor's Agent telegraphed from Basutoland that the 

entire nation would umte to fight for Quthmg The Cabinet 

backed down Using as an excuse a plea from Lets1e for more 

time, It announced that the Award would still be cancelled on 

the due date but that conflscatwn would not automatically follow 

on incomplete fulfilment of ns terms Three weeks later the 

Peace Preservation Proclamation (which had extended the Act to 

Basutoland) was Itself repealed, and with Its removal the Sotho 

at last once more held their guns legally It was the final defeat 

of the disarmament policy and adm1ss10n by the Government that 

It was completely powerless to enforce-- Its will But Brnam 

would not sanction abandonment of Basutoland by the Cape 

The Cape m1msrry was, therefore, still faced with the need 

to solve the problem of how to reduce Basutoland to order again 

and to enable the loyals to return to their villages In the course 

of the next year It suggested no less than three different, 

successive policies to the chiefs, Its agent m one disastrous 

approach to Masopha even being the specially imported MaJor­

General Cnarles Gordon who was to wm tr'1!'10rtalny for himself 

when he was killed by the forces of the Mahdi m Khartoum 

three years later 
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The third pohcy proposed gave the chiefs somethmg close to 
25 

mternal self-government - a retrograde step m terms of earher 

Cape pohcy - but by then d1s1llus1onment with Cape rule was so 

great that most chiefs apparently preferred to come under Bn t1sh 

rule agam if It could be arranged, or even abandonment by the 

Cape, with all the nsks that It mvolved Although acceptance of 

the pohcy was wrung from Lets1e m Apnl 1883, It had by then 

very httle chance of success Throughout the penod, Masopha 

contmued his defiance both of the Government and of Lets1e, 

and the loyals remamed largely uncompensated By May 1883 

the Cape Government lost confidence m Its ab1hty to cope wnh 

the situation and opened negotiations with the Bnt1sh Government 

to hand over Basutoland to Its care By November 

reluctantly agreed to take back l:lasutoland and, at a 

cdlled for 29 November, Lets1e and the chiefs loyal 

Bntam 

meet mg 

to him, 

fdced with the choice of Br1ush rule or abandonment, opted for 

the former, agreemg to obey the 'laws and orders of Her Majesty's 
I 26 h High Comm1ss1oner, dnd to pay hut tax T e document 

acceptmg the Queen's proposals was signed by chiefs representmg 

over 110,000 people Masopha and his followers, conspicuously 

absent, represented about 20,000 However, m mid-December 

the Bnush Government decided that the Basotho maionty m 

favour of Bnush rule Wds large enough to warrant It accepting 

Basutoland, and on 18 Mdrch 1884 l:lrltdln assumed direct 1mpenal 

control of the country 

CONCLUSION 

Given this history of how Le~otho came under their control 

agam, the Brn1sh rn fact had few real choices as regards what 

form of law they should Introduce They had no 1ntent1on of 

spendmg dny more on the country than hut tax produced, and 

received a country which still had an openly declared rebel group, 
27 

led by Masopha, opposed to Brmsh ruJ~__..,. (Until 1886 Masopha 

refused to receive a magistrate rn his d1str1ct ) 
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As in 1868, It would have been easiest for the Bnt1sh to 

accept customary law as administered by the chiefs as the cheapest 

way to control a country which wanted Bnt1sh protection but not 

rule However, as 1s clear from the history of Lesotho as well 

as other Bnt1sh terntones, Bnt1sh prestige was a valuable 

commodity, quant1f1able in terms of the number of /troops not 

needed in a terntory because respect for Bnt1sh rule (and the 

ultimate threat of Bnt1sh force) was a major factor in obta1mng 

compliance with Bnt1sh law Quite apart from any V1ctonan 

c1v1lizing m1ss10n, the Bnt1sh Government could not afford to be 

seen to accept Lesotho under its protection after the defeat of 

the Cape unless the chiefs publicly accepted that token of Brmsh 

rule - a code of regulat10ns 

Thus Britain had to introduce regulations and, given Lesotho's 

recent history, a number of factors p01nted to the existing Roman­

Dutch Law ones rather than the more apparently logical introduction 

of English Law There was, fast, the symbolic force of the 

acceptance by the chiefs of the same regulations as they had 

prev10usly rejected Then there was the advantage that those 

very regulations, which dated back only to the Cape's last attempt 

at a settlement in the country, in fact gave a large degree of 

self rule to the chiefs, which was highly desirable m the circum­

stances Moreover, from a purely adm1mstrauve p01nt of view, It 

made little difference in most instances whether the regulations 

allegedly embodied Roman-Dutch or English law the final Cape 

regulations had in fact removed the magistrates (and, in practice, 

white law) from the average Mosotho's life unless he chose to 

appeal from his chief's dec1s1on - an unlikely event in the cacum­

stances of the country after the Gun War Only m a few specific 

instances were cases reserved for mag1stenal attention, and those 

were of the type where English and Roman-Dutch Laws were m 

agreement 

42 

,- l 

I 

I ' 

,-, 
I 

! 



I 

._I 

' I 

u 

_, 

I I 
I I 
I ' __ ) 

I 
' I ! I _, 

I 
!_ 

I I 
~I 

I 
I 

I_ 

I_ 

Finally, the Br1t1sh retained an attachment to plans of 

confederation for their southern African territories, despite the 

failure of Bartle Frere's recent attempt, and It obviously would 

make such a confederation easier 1f all territories in the region 

at least nominally had the same legal system Thus It was that 

on 29 May 1884 the Cape code of regulations, legally kept in 

force by a British order in council, was replaced by a very similar 

new code of regulat10ns, making Roman-Dutch law, as practiced 

in the Cape Colony, the Common Law of Lesotho A socio-legal 

study 1s still want mg of the process by which Roman-Dutch Law, 

off1c1ally but only formally accepted by the country in 1884, has 

over the succeeding century become a genuine legal force in 

Lesotho today 
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LEGAL DUALISM 
IN LESOTHO, BOTWANA SWAZILAND 

A GENERAL SURVEY 

A J G M Sanders 

INTRODUCTION 

When the Bnt1sh, durmg the last quarter of the mneteenth 
' 

century, took Lesotho, Botswana and Swaziland under the1r protection, 

they did so reluctantly Hopeful of freemg themselves from this 

new and potent1ally costly respons1b1hty, they made prov1s1on m the 

Act that constituted the Umon of South Af.nca for the mcorporat1on 

of the three terntones mto the Umon at some future date 

However, because of the untlnng efforts of the chiefs to see their 

protectorate status respected, the three terntones escaped that 

fate, and today the three countnes are mdependent members of 

the mternatlonal commumty As such, they do, however, form part 

of a greater "South Afncan Law Association", a term comed by 
1 the late Mr Justice Schremer who, dunng his d1stmgu1shed career 

not only served on the highest Bench of his own country, South 

Afnca, but also held office as President of the Courts of Appeal m 

Lesotho, Botswana and Swaziland 

Lesotho's, Botswana's and Swaziland's membership of the "South 

Afncan Law Association" den\es from the Bnt1sh dec1s10n to 

mtroduce to its newly acquired protectorates as their general law 

the European system already operative m other parts of the Southern 

Afncan region then under their control At the same time, the 

Bnt1sh decided to preserve, as far as they thought feasible, the 

md1genous laws The legal dualism that resulted forms the theme 

of this paper 

Fast, I will deal with the European law component of the 

Lesotho, Botswana and Swa;aland legal systems, then with their 

md1genous law component, and fmally, with the internal conflict of 

laws problem 
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THE RECEPTION FORMULAS 

The formulas by which European law was introduced are not 

the same for all three countries 

In respect of Lesotho, the reception formula 1s contained m 

s 2 of the General Law Proclamat10n 2B of 1884, effecuve 29 

May 1884, which reads as follows 

In all suns, act10ns or proceedings, civil or criminal, the 

law to be adm1mstered shall, as nearly as the c1rcumstances 

of the country will permit, be the same as the law for 

the l!me being m force m the Colony of the Cape of 

Good Hope, Provided, however, that m any suits, act10ns, 

or proceedings m any court, to which all the parties are 

Africans, and m all suits, acuons, or proceedings whatsoever 

before any Basuto Court, African law may b_e administered, 

and provided further, that the laws set out m the Schedule 

hereto and Acts passed after the 29th day of September, 

1884, by the Parhament of the Colony of the Cape of 

Good Hope shall not apply to the said territory 

It 1s m parl!cular the words "the law for the ume being 

m force m the Colony of the Cape of Good Hope" that gave 

rise to disputes - though m academic rather than 1ud1c1al 

circles These disputes centred around the quesl!on whether 

the recept10n was l!meless or subject to cut-off date, the 

effect of the demise of the Cape Colony by Its mcorporal!on 

mto the Umon of South Africa, the extent to which South 

African dec1s10ns are bmdmg, and the effect of Lesotho's 
3 independence on the apphcab1hty of the law of the Cape 

James Beardsley's argument that the recepuon formula 

being of a fundamental or const1tut10nal nature, ought to be 

interpreted m a liberal fashion 1s well founded 

48 

We cannot, and need not review the actual legal history 

of Lesotho We need not even fix the p01nt at which 
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the metaphor - WI th occasional guidance from the Cape's 

successor systems 
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't 1s enough to conclude that this position has been 

reached without doing v10lence to the words of the 1884 

Proclamation This seems to me to be the correct pos1t10n 

and to be the only posltlon that 1s consistent both with 

the 1884 Proclamation and, v11th the fact and necf'SSlt} of 

the operation of an independent nat10nal legal system in 

Lesotho whose premises are radically different from 

those of the Cape Colony's successor systems across the 

border 4 

The reception formula for Botswana as or1ginally contained 

in s 19 of the General Adm1n1strat10n Proclamation of 1891, 

was,as far as its pr1nc1pal part relating to the common law 

was concerned, identical to the Lesotho formula It was, 

however, reworded by s 2 of the General Law Proclamat10n of 

1909 to read 

Subject to the prov1s1ons of any Order in Council, m 

force in the Bechuanaland Protectorate at the date of 

the taking effect of this Proclamation, and the prov1s1ons 

of any proclamation or regulation m force m the said 

Protectorate at such date the laws in force in the 

Colony of the Cape of Good Hope on the 10th day of 

June, 1891, shall mu ta tis mutand1s and so far as not 

inapphcable be the laws in force and to be observed in 

the said Protectorate, but no statute of the Colony of 

the Cape of Good Hope, promulgated after the 10th day 

of June, 1891, shall be deemed to apply, or to have apphed 
I 

to the said Protectorate unless specially apphed thereto 

by Proclamation 

By the inclusion of the words "mutat1s mutand1s", the 

new reception formula was - advertently or inadvertently -

made to provide its own answer to the type of questions 

raised in respect of the Lesotho formula The general clause 

"mu taus mutand1s", which refers clearly to both the unwritten 

and the Written laws of the Cape Colony, suggests not only a 

timeless but also an independent reception 
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The 1nclus1on of a reception date does not detract from 

this, ' given the general clause, It can be mterpreted as a 

startmg-pomt, never as a cut-off p01nt 

Fmally, the Swaziland reception formula This 1s to be 

found m its amended form, m s 3 of the General Law and 

Adm1mstrat1on Proclamation of 1907 and reads as follows 

( 1) The Roman-Dutch common law, save m so far as 

the same has been herebefore or may from time to time 

hereafter be modified by statute, shall be the law m 

Swaziland, 

(2) Save and except m so far as the same have been 

repealed or amended, the statutes m force m the Transvaal 

on the 15th day of October, 1904, and the statutory 

regulations thereunder, shall mutat1s mutand1s and as far 

as they may be applicable be m force m Swaziland 

Note that m the Swaziland formula, the general clause 
11 mutat1s mutand1s 11 refers only to leg1slauon, and not, as m­

the Botswana formula, to the common law as well This still 

leaves us, however, with Beardsley's argument that a prov1s10n 

such as subsection ( 1) of the Swaziland reception formula 1s 

of a constitutional nature and should be given a wide and ' 

liberal mterpretauon so as to constitute a timeless and 

mdependent recept10n 

The prermse that Lesotho, Botswana and Swaziland form 

truly mdependent members of the "South African Law 

Assoc1at1on11 1s further supported by a number of judrcral 

pronouncements, notably those by the late Mr justice Schremer 
5 

m Khatala v Khatala and Annah Lokudzmga Matheniwa v 
R6 
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HOW ROMAN-DUTCH LAW BECAME THE COMMON LAW 

OF LESOTHO, BOTSWANA AND SWAZILAND 

Of the three reception 

m31kes exphcn mention of 

refer to the law of the Cape 

formulas, only the Swaziland one 

Roman-Dutch law, the other two 

Had Swaziland been bordering the 

Cape Colony, its reception formula would, undoubtedly, also have 

referred to the law of the Cape But it so hapi:ened that Brttam 

took over the adm1mstrat1on of Swaziland from the defeated 

South African Repubhc, the Transvaal-located Boer Repubhc, 

which had adopted as Its common law Roman-Dutch law There 

was not that much difference between the common law of the 

South Afncan Repubhc and that of the Cape Colony Both were 

based on the Roman-Dutch law, but because of stronger British 

mfluence m the Cape, the law there showed more signs of Enghsh 

Law mflltrauon But even m the South African Repubhc the 

apphcat1on of the Roman-Dutch law could not have been all that 

pure After all, with The Netherlands havmg adopted 1 m the 

early part of the nmeteenth century, Napoleomc-styled codes, 

the Roman-Dutch law JUrisdict1on m SouthemAfrica, Ceylon (now 

Sri Lanka) and former British Guyana were left motherless 

New mother Braam, while thoughtful of the fo1eign o•igm of 

her adopted children, would leave her mark on them Of the 

Roman-Dutch law jurisd1ct1ons, Bri t1sh Guyana proved too weak 

to preserve any of Its Roman-Dutch law hentage, but Southern 

African and Sri Lanka proved to be strong enough to come to a 

comprorrise and to develop mixed or hybrid legal systems 

The mixture is one of pre-coda! C1v1l law, the Dutch version, 
7 and Common law, the English vers10n 

It was the Dutch East India Company which brought the 

Roman-Dutch law to Southern Africa m the mid-seventeenth 

century, with the estabhshment at the Cape of Good Hope of a 

refreshment station for Its traders en route to the East As Its 

name md1cates, this law was of mixed origm It was, m fact, a 

blend of Roman law, Canon law, the law merchant and Germamc 

law as found m Holland - m other words, a Dutch version of 

Civil law 
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Roman-Dutch law which remamed uncod1f1ed applied 

unchallenged m the Cape unrd 1795 In that year, as a result 

of the Napoleonic wars, control of the Cape was taken over b~ 
the Bnush Dutch rule was restored m 1803, bur only bnefly, 

for m 1806 the Cape passed agam to the Brmsh 

While m prmc1ple retaining Roman-Durch law as the common 

law of the Cape, the Bnush by means of leg1slat1on actively 

pursued the mtroducuon of Englis1' law, particularly wnh a view 

to bringmg the general law m !me with English public and 

com merc1al law Other factors which fac1li tated the reception 

of English law were the Brltlsh way of life, which was promoted 

by the arrival of British administrators and settlers, the 

establishment of trade !mks wnh other parts of the British Empire, 

English legal trammg, adherence by the courts to the doctrme of 

JUd1c1al precedent, English leg1slat1ve draftmg and conveyancmg 

techniques as well as techniques of statutory mterpretatlon, 

easy access to English law materials, and, last but not least, the 

very nature of the Roman-Dutch law nself Like all other Civil law 

systems, the Roman-Dutch was, and std! 1s, characterized by a 

high degree of abstraction and generality This made It vulnerable 

to English law which, nch m case history as It 1s, could often 

supply a ready-made answer to a particular problem where the 

Roman-Dutch law could provide only an abstract, general rule 

As a result, elements of English law which were not always m 

the sp1rn of Roman-Dutch law, crept m In add1t1on, Roman­

Dutch law showed all the deflc1enc1es of pre-coda! Civil law m 

general, m that It lacked uniformny, was often of a scholarly, 

at times even archaic, character, and rather unintelligible from a 

layman's pomt of view In fact, 1t was very much a law of 

mtellectuals who did not hes1 rate to wn re m Laun Fmally, the 

Roman-Dutch law at the Cape had been administered m a 

haphazard way 
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Toda}'' s pos1t10n 1s different The lead1ng works on Roman-

Dutch law have been translated from Dutch or Laun Into Enghsh, 

and the var1ous author1t1es systematically treated It In an 

1mpress1ve range of textbooks, monographs and learned articles 

As a result, Roman-Dutch law has consohdated Its posmon w1th1n 

the ger.eral law 1n a form that 1s much advanced on the one It 

found at the Cape at the end of the nineteenth century However, 

the twentieth century revival In Southern Afr1ca of the Roman­

Dutch law could do little to unscramble the mixed legal system 

that had developed earlier 

From the point of view of legal technique, the modern legal 

systems of South Afr1ca (mclud1ng Its "independent homelands"), 

Nam1b1a, Botswana, Lesotho, Swaz!land and Zimbabwe, are all 

mixed m the same way C1vil1an m thelf style, terminology, 

d1v1s1ons and concepts, but Common-law-msp!fed m thelf treatment 

of the formal sources of the law and thelf form of law 

administration 

As for the!f substantive law, there are differences as the 

reception of English law rules has not been the same for all of 

them The reception of English law has perhaps gone furthest m 

Botswana because of Its Penal Code which expressly eliminates 

any further application of the substantive Roman-Dutch law of 

cnme 

Generally speaking, the reception of substantive English law 

rules m the Southern African region has been either absolute or 

very strong m respect of such areas as constitutional and 

administrative law - mcludmg the law relating to the organizat10n 

of the courts, the 1ud1c1a.ry and the legal profession -, cr1mmal 

law, the law of procedure, the law of evidence, commercial law, 

the law relating to the administration of estates and the law 

relating to the registration of deeds In the pr1vate law sphere, 

however, there are only few pockets of English law influence, 

such as the underhand will, the concept of trust, the doctr1ne of 

estoppel, and English-inspired innovations with regard to 

matrimonial property, divorce and the freedom of testatlon 
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WHY NOT THE COMMON LAW' 

It may be asked whether 1t would not have been better for 

Lesotho, Botswana and Swaziland 1f Britain had mtroduced Its 

own Common law There bemg nothmg sacred about the recept10n 

prov1s1ons, such a change could be effected today, 1f so desired 

Botswana has 1n fact done so In respect of Its entire cnmmal 

law A former Chief Justice of that country, and present Justice 

of Appeal there, the well-known N1genan JUnst Akmola Aguda, 

1s actually on record for havmg said - 1n an extracunal statement 

that the Roman-Dutch law was "one of the most unfortunate 

relics" of Botswana's association with South Africa 8 His reasons 

for saying so were the followmg firstly, that "the so-called 

Roman-Dutch Law 1s now neither Roman nor Dutch" Secondly, 

that the Roman-Dutch law at the date of reception was pnmltlve, 

and that It 1s that law which 1s regarded as the common law of 

the country Thirdly, he mentions the language factor 

Let me deal with his arguments 1n reversed order 

Language could mdeed have been somewhat of 

had It not been that most of the leadmg works 

a problem 

of the old 

authorities on Roman-Dutch law had been translated mto English 

and mcorporated 1n modern textbooks It 1s important to keep 

In mmd here that Roman-Dutch law 1s still developmg and that 

there 1s nothmg extraordmary about the old authont1es, they 

have laid the foundation but they have not wnt ten the fmal 

chapter I wonder how many Judges, members of the legal 

profession, or even academic lawyers consult the old textbooks 

or their translations They cannot be many of them 

Justice Aguda's second argument that the Roman-Dutch law 

as at 1891 was a pnm1t1ve system of law and that It 1s that 

system which now forms the general law of Botswana, 1s even 

less convmcmg In the first place, Roman-Dutch law 1s only one 

component of the common law of Botswana, the other bemg the 

received English law Secondly, even 1n Its mneteenth century 

Cape form, Roman-Dutch law possessed the essential characteristics 

of the C1v1l Law which resulted from centunes of scholarly study, 
- 9 namely conceptualization and systematization 
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However, Roman-Dutch law was, and maybe still 1s, too 

"profess10nal", but "primitive", certamly not' Thirdly, Justice 

Aguda seems to believe that the reception of the law of the 

Cape m Botswana 1s subject to cut-off m 1891 Earlier we 

pomted out that the better view 1s that the reception was both 

ti me less and mdependent 

There rem ams Aguda' s remar'c "the so-called Roman-Dutch 

Law 1s now neither Roman nor Dutch" He did not elaborate on 

this statement, and It 1s not quite clear what he meant by It 

It 1s, of course, true that Roman-Dutch law 1s neither Roman 

nor Dutch, It 1s a mixed legal system And so are all C1v1han 

legal systems Indeed, which legal system 1s not mixed' Even 

the Engh sh law 1s not pure, havmg features of Roman law, Canon 

law and the merchant law If Justice Aguda wants to suggest 

that because of Its mixed character, a legal system like the 

Roman-Dutch law nself (or the law of the Cape, 1f that 1s what 

he meart by 'Roman-Durch law') 1s ipso facto mferior to a 

relatively pure legal system hke the Common law, he would not 

fmd many supporters, here or on his own Common law homeground 

Another possible mterpretatlon of Justice Aguda's statement 

that "the so-called Roman-Dutch Law 1s now neither Roman nor 

Durch" 1s that It had lost Its origmal character and had become 

South African, and as such had developed mto a legal systepi 

which, m the words of another former Chief Justice of Botswana, 

Robert John Hayfron-Beniamm, "bears a heavy 1mprmr of the 
10 

harsh social order w1thm which It has developed", and from 
11 which no gmdance m matters of human rights can be derived 

Bur as Mr Justice Ma1sels, m his capacity as President of the 

Court of Appeal of Botswana, correctly pomred out" Lt: he learned 

Chief Justice [Hayfron-BenJamm] may not fully have appreciated 

the d1st1nct10n between the common law of South Africa and 
12 

certam statutory encroachments on the common law" (In 

fairness to Mr Justice Aguda, I should mention that, sitting as a 

Justice of Appeal m the same case, he agreed with the President 

of the court that certam references by Chief Justice Hayfron-

SS 



Benjamin to the law of South Africa had been based on a m1scon-

cepuon of that law) Mr justice Hayfron-Benjamm, not bemg 

tramed 1n the general law of tins reg10n, must have been unaware 

of Its rich natural law component which It mherited from both 
13 

the Roman-Dutch and the English sides But then, how many 

judges, legal practitioners and legal academ1c1ans 1n South Africa, 

and 1n the ne1ghbour1ng countries, take the trouble of acquamung 

themselves with that part of our general law and puttlng It mto 

effect' This issue shall be taken up aga1l' later on 1n this paper 

Not only 1s our general law rich 1n moral pr1nc1ples, It also 

has a bu1lt-1n generatlve force of which we can be proud Unlike 

the Common law which thrives on specific rules, our general 

legal system thrives on a policy of pr1nc1ples which are 

characterized by their cont mm ty, flex1b1li ty and mdeed trans­

natlonah ty In add1t10n, the Roman-Dutch Romamst style, 

termmology, d1v1s1ons and c.oncepts rave provided a superstructure 

for our general law under which the received Common law rules 

and modern leg1slatlon are able to operate smoothly Could 

1nd1genous law be fitted m, as well' 

THE POSITION OF INDIGENOUS LAW WITHIN THE OVERALL 

LEGAL SYSTEM 

The proclamauons that provided for the fotroduct10n of 

European law as the general law for the three protectorates, 

also provided for the contmuauon of 1nd1gen0Ls laws and mstl-
14 

tutlons, to the extent that they were compatible with the 

new order, of course 

Initially, the newly mtroduced general law was meant to be 

essenually "personal", that 1s to say, to be applicable primarily 

to Europeans For social, economic, poht1cal and adm1mstrat1ve 

reasons, however, It would gradually lose that personal character 

and become "territorial" In domg so, 1t would also become 

more d1ctat orial, encroachmg ever more on the powers of the 

chiefs and their courts Soon, legal and adm1mstratlve dualism 

were to be turned mto a system of "md1rect rule" 1n which the 

tnbal component of law and government was made subject to 

the central one 
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Although Lesotho, Botswana and Swaziland have the1r own 

indigenous laws, there 1s suff1c1ent uniformity among them to 

give a common account of their characteristic features as they 

d1st1ngu1sh themselves from the countnes' general law 

Both from an 1deolog1cal and from a purely legal technical 

point of view, the indigenous law 1s quite different from the 

general law 

Jdeolog1cally, the indigenous law remains to be of the 

communal or socialist type, in contrast with the general law 

which still 1s more of an 1nd1v1dualist1c and capitalist nature 

The ethos or social imperative of traditional African life 1s social 

solidanty, and It 1s this principle of social solidarity which sull 

forms the underlying theme of the indigenous law The 

maintenance or restoration of social solidanty expresses Itself in 

the form of kinship communahsm It 1s the kinship group which 

1s at the core of the social structure However, recognition 1s 

given to the 1nd1v1dual and his personality In fact, there 1s 

more scope for self-realizat10n for the 1nd1v1dual m traditional 

society than one 1s sometimes led to believe possible But the 

group 1s the basic unit and the emphasis 1s on the interests of 

the group As for the traditional form of government, even 

though at times despotic m appearance, It 1s really government 

by d1scuss1on or consensus Traditional legal proceedings, too, 

are truly community affairs, aimed as they are at reconciling 

the parties and restonng harmonious relations within the community, 

they are less a means for the strict enforcement of the law 

than an 10st1tut10n for ensurmg what 1s necessary for the cohesion 

of the group Many other legal expressions of the group notion 

can be cited, such as the concepts of corporate landholdmg, 

kraalhead liability, group inheritance and the concept of marnage 

as an alliance between two family groups rather than a union 

between two people 
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From a techmcal pomt of view, the 1nd1genous law 1s of a 

non-specialized type For the most part, It mamfests Itself m 

custom, lackmg a developed leg1slat1ve machmery and a concept 

of judicial precedent, at times It 1s even problematic to draw a 

d1suncuon between law, on the one hand, and public morality, 

on the other In a recent pubhcat10n Comaroff and Roberts 

show, m respect of Tswana law - but their fmdmgs are equally 

applicable to the other systems of 1nd1genous law - that, mstead 

of constl tu ting a coherent and mternally consistent code, It 

consists of a somewhat amorphous repertoire of norms of varyrng 

specificity and value, embracrng both a set of ideal patterns and 

expec..tauons derived from the regularities of everyday behaviour, 

that the people are not unduly concerned 1f these rules sorreumes 

contradict one another, and that almost any conduct or relat10n­

sh1p 1s potentially suscepuble to competing normative constructions 

Moreover, although rules are Invoked rn argument and dec1s10n­

mak1ng, It proves extremely d1ff1cult to predict outcomes by 
15 applyrng them deductively to the facts of any particular case 

From the "developed" general law p01nt of view, additional 

proof of lack of spec1ahzat1on on the part of the 1n_d1genous law 

hes m Its failure to separate government funct10ns the Western 

way In Max Weber's termrnology whereas the general law 

provides a type of "legal" domrnatlon, the 1nd1genous law 1s a 

blend of the "trad1t1onal 11 and the "chansmauc" The respective 

character1st1cs of Weber's three standard types of dommatlon -

the tradltlonal, the char1smat1c and the legal one may be 

tabulated as follows 16 

58 

_i 

I 
' ' 
I 

.1 

---, 



\ I 

IJ 

I 

l I 
,_J 

··-_. 

I 
I 

I 
I 

_I 

I,_ 

\ I 
( I 

I I I ,, 

Obedience 
owed to 

Law legltl-
mated by 

Nature of 
the Jud1c1al 
process and 
form of 
JUSt1f1cat1on 
of dec1s10ns 

Structure 
of adm1-
nistratlon 

Degree of 
discretion 
of ruler 

Calculab1ht}' 
of rules I governing 
economic life 

I 

TYPE OF DOMINATION 

TRADITIONAL CHARISMATIC 

lnd1v1duals des1gnatec lnd1v1duals 
under trad1t10nal considered to be 
practices extraordrnary and 

endowed with ex 
cept10nal powers 

On gm rn tr adm on Ongrn from cha-
All law is considered nsmatlc leader 
to be part of pre- All law is de-
v10usly existing norm~ clared by the 

leader and re-
garded as divine 
Judgment or 
revelat10n 

Emp1ncal/Trad1t1onal Case-Oriented I 
Dec1s10n-making on Revelatory 
a case-by-case basis Concrete case-by 
(Precedent may or case judgments 
may not be consider JUStl f1 ed as 
ed) revelation 

Patrimonial No structured 
Staff recruited Administration 
through traditional Ad hoc select1or 
ties Tasks allo- of staff on cha 
cated by discretion nsmatlc qualif1-
of master cations, with un 

d1fferent1ated 
tasks 

High High 

Low Low 

LEGAL 

Enacted rules 
formulated rn 
accord with 
rational criteria 

Origin in rational 
enactment All 
law 1s consciously 
"made" through 
logical techniques 
by an authority 
which itself 1s 
established by law 
and which acts in 
accordance With 
legal rules 

General/Rational 
Cases decided by 
formal rules and 
abstract principles 
and iust1f1ed by 
the rationality of 
the dec1s1on-makin g 
process 

Bureaucratic 
Highly structural 
administration by 
professionals in 
hierarchic system 
with rationally 
delimited JUrlS-

diction 

Low 

High 
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That It was the "legal" type of dom1nat1on that acqmred 

the upperhand m the High Comm1ss10n Terntor1es, and m the 

whole of Afnca for that matter, was because It suited the colonial 

powers and the1r successors best The forte of the "legal" type 

of dom1nat1on hes m Its technical potential, or, to be more 

precise, m all the advantages that go with spec1ahzat1on 

In the process of mtroducmg the "legal" type of dommatlon 

through the system of 11 1nd1rect rule", the traditional authontles 

lost many of the1r powers and the 1nd1genous law was made 

subordmate to the general law, Its apphcat1on becommg restncted 

largely to matters relatmg to marnage, land tenure m the tnbal 

areas, mhentance and s1m1lar 1nst1tut10ns In respect of the 

more important cnmes, the traditional authont1es lost thetr 

1ur1sd1ct10n Courts of the European type were set up to deal 

with cases where the application of the 1nd1genous law was thought 

to be mappropnate, where disputes mvolvmg non-Blacks occurred 

and where new questions arose as a result of the 

matters for which the 1nd1genous law did not provide 

many new 

The same 

European-styled courts were to act as courts of review or appeal 

m respect of the trad1t10nal courts Of course, colonial 1mt1at1ve 

did not stop there A whole new network of pubhc adm1n1strat1on 

was Introduced, together with Chnst1amty, European education 

and a capitalist economy When in the 1960's the High Comm1ss1on 

Territones became mdependent, there was a change m government 

only The system of 11 1nd1rect rule" continued In fact, m Lesotho 

and Botswana, even more curbs were imposed on trad1t1onal law 

and government, notably m respect of land tenure 

Yet, the indigenous law has survived remarkably well Two 

factors account for this f1rstly, European mfluence has proved 

to be add1t1ve rather than substitutive the mcorporatlon, within 

a smgle md1v1dual, of European and md1genous goals and forms 

of behaviour, each held as d1st1nct and appropnate for spec1f1c 

times and places, is a common phenomenon Secondly, the 

1nd1genous law has shown considerable capacity for adaptation 

and spontaneous growth with the changes that have occurred 

during the last century 
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CONFLICTS OF LAW AND PROSPECTS OF PEACE 

The general law and md1genous laws of Lesotho, Botswana 

and Swaziland contmue to operate m a form of tenuous coexistence 

Much has been written about the conflict of rules m respect of 
17 

status, marriage, succession and land tenure Unfortunately, 

relatively little has been pubhshed about conflicts m the field of 

crimmal law, the law of procedure and evidence, and adm1mstrat1ve 
18 

law, and yet It 1s "pubhc law" duahsm that 1s socially most 

d1sturbmg 

Bnngrng order between, and eventually even 1ntegrat1ng the 

general law and the 1nd1genous law remams a major reform task 

facrng the three countries Very little has been done smce 

rndependence Only Botswana can boast of having made progress, 

namely by the enactment of the Customary Law Act of 1969, 
19 which goes a long way m regulating the chmce of law problems, 

and the Penal Code of 1964 ZO which provides for a urn form 

system of cr1 mmal law Both seem to work 

' An rntegrated national legal system 1s of course the ideal 

Without It national umty and equality of all before the law 

cannot be achieved But national legal umf1cat1on has to be 
21 

effected m the best tradmon of sc1ent1fic law reform, for a 

umf1ed legal system that fails to attract popular support might 

be a great deal worse than the present dual legal system 

However pressmg the need for a umf1cat1on of the general 

law and the 1nd1genous law may be, leg1slat1ve reform should not 

be performed m haste The two systems of law st!ll show too 

many 1deolog1cal and techmcal differences for them to be umf1ed 

1mmed1ately, m a way capable of carryrng general approval For 

the time berng, the legislature 1s well advised to give priority to 

the formulat10n of Internal conflict rules, albeit as a transitional 

measure formmg part of a long-term policy of legal umf1cat1on 

Given time - possibly more time than a modern nation can 

afford - the problem of legal dualism might even solve Itself, as 

It did rn the C1v1l law world, where the Romamst legal 

superstructure was able to take under Its umbrella Germamc, 

Christian and, recently, Marxist concepts 
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The md1genous law 1s already growmg closer to the general 

law One can thmk of no better example than some recent 

dec1s1ons by the court of the Paramount Chief of the Kgatla-ba­

Kgafela (Botswana) m which unmarned women were given the 

nght to appear and to sue, on their own behalf, for compensation 

for pregnancy directly from their suitors, even when the pregnancy 
22 

was a second or subsequent one There must be many more 

mstances, though of a less spectacular nature Unfortunately, 

only few are recorded Writers on md1genous law st!ll tend to 

adopt a "purist" approach, at the expense of the "law m action" 23 

Turmng now to the general law Can It be said that It, 

too, shows signs of w!llmgness towards rapprochement' For sure, 

the answer has to be m the negative The general law has 

retamed not only Its unnecessanly professonal and techmcal 

character, but also the pos1t1v1st philosophy with which the colomal 

power has imbued It 

The nse of legal pos1t1v1sm m Brltam, which comc1ded with 

the European scramble for Afnca, 1s best explamed with reference 

to Max Weber's Wirtschaft und Gesellschaft
24 

where he tned to 

elucidate why modern capnahsm arose m Europe, and not m 

other parts of the world Law, accordmg to him, provided part 

of the answer The failure of other c1v1hzat10ns to develop a 

type of legal order with a high degree of pred1ctab1hty of rules 

govermng economic hfe explamed why 1t was m Europe that 

modern capnahsm emerged 

provided the 1 ideal recipe 

Nmeteenth century legal pos1t1v1sm 

for effectmg that predictable legal 

a command and should be separated 

As an emprncally grounded hypothesis 

order Law, 1t said, was 

strictly from morahty 

this affirmation was nonsense, but as an mtellectual construct10n 

It matched the demands made upon the courts While losmg Its 

sc1ent1flc garb rather soon, legal pos1t1v1sm became an 1deolog1cal 

mstrument and a JUst1flcat1on for JUd1c1al conservatism mstead 
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Professor John Dugard has referred to this new type of legal 

pos1ttv1sm as an "unsoph1sttcated, out-of-date, popular, crude or 
25 vulgar pos1ttv1sm" In terms of It, a judge decides cases by a 

mechanical applicat'ion of legal rules which he fmds established, 

quite apart from his judgment as to their moral or social fitness 

Thts 1s the approach the courts m BTJtam and Its dependencies 

adopted as their credo Legal pos1t1v1sm became determmat1ve 

for them of the spmt of the law Yet, nothmg 1s further from 

the truth As for our own general law, It has mherlted from 

both the Roman-Dutch and the English law a natural law 

component which cannot be ignored by the courts without 

simultaneously turning the law mto "an ass" 

There 1s, unfortunately, very httle evidence of the common 

law courts m Lesotho, Botswana and S\V_¥Iiand employmg the 

concept of good faith, the notion of the reasonable man, the 

prmc1ples of natural jUStlce, and so forth, to steer the general 

law In a direction responsive to national values and away from 
26 foreign 1deolog1es and South AfTican precedents It 1s regretted 

to say this, but for the common law courts m Lesotho, Botswana 

and Swaziland - and mdeed all other member countTJes of the 

"South AfTican Law Association" - to pursue their self-imposed 

hermit's life 1n the land of legal pos1t1v1sm, this really amounts 

to an abdication from their function to dispense justice and to 

help build a national legal order If ever there was a reason for 

this type of jUd1c1al attitude, there 1s certainly none today 

In conclusion, our task 1s to mould the future and consider 

what contTibut1on we can make towards a better legal order 

Legal dualism 1s one of the problems we are faced with, but, 

given the inherent flex1b1lity of our general and md1genous law 

systems, we often tend to exaggerate that problem, particularly 

In respect of fairly homogeneous societies like Lesotho, Botswana 

and Swaz!land It 1s my hope that, m this paper, It has been 

shown that the tools to solve that problem are read!ly at hand, 

and, If properly apphed by both the legislature and the courts, 

will be able to create a single, sophisticated local system of 

truly national character 
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tested by the common law standards of reasonableness 

Lawyers for Human Rights Bulletin No 3, January 1984, at 
2-3 

14 On the indigenous law m Lesotho, Botswana and Swaziland, 
see the following maior pubhcauons 
- Hugh Ashton, The Basuto, Oxford Univer1sy Press (2 ed ) 

1967, 
- Patnck Duncan, Sotho Laws and Customs, Oxford University 

Press 1960, 
- Ian Hamnett, Ch1eftamsh1p and Legn1macy, Routledge and 

Kegan Paul 1975, 
- Vernon V Palmer, The Roman-Dutch and Sesotho Law of 

Dehct, L1jthoff, 1970, 
Sebastian Poulter, Family Law and L1t1gat1on m Basotho 
Society, Clarendon Press 1976, 

- john L Comaroff and Simon Roberts, Rules and Processes, 
Universny of Chicago Press 1981, 
Simon Roberts, Tswana Family Law, Sweet and Maxwell 

1972, 
Isaac Schapera, A Handbook of Tswana Law and Custom, 
Cass (2 ed) 1955, 
B A Marwick, The Swazi, Cambr1dge Universny Press 1940, 

Southern Afnca m need of law reform (ed Sanders), 
Butterworth 1981, 
The md1v1dual under Afncan law (ed P N Tak1rambudde), 
University of Swaziland, 1982 

15 Rules and Processes 1981 

16 Taken from David M Trubek, "Max Weber on law and the 
nse of capitalism", Wisconsin Law Review, ( 1972), 720-7 53 at 
735 
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17 Cf T W Bennett and N S Peart, "The Dualism of Marn age 
Laws 1n Africa" 1n Family Law - The Last Two Decades of 
the Twentieth Century, juta 1983 at 145-169, 

W C M Maquru, "Current Problems and Conflicts In the 
Marnage Law of Lesotho", CILSA, VOL +" (1979), 176/187, 
and "Lesotho's Afncan Marnage 1s not a 'Customary Umon'", 
CILSA, Vol 16 (1983), 374-382, 
---seii""ast1an Poulter, Legal Dualism 1n Lesotho, MonJa, Lesotho, 
1979, 

The contnbut10ns by W C M Maqutu and j Mugambwa 1n 

Southern Afnca In need of law reform, 1981 

18 cf the contnbunons by S E van der Merwe, G L Ndabandaba 
and JC Bekker 1n Southern Afnca 1n need of law reform 
1981, 

the contnbut1ons by WC M Maqutu, RT Nhlapo and 
A j G M Sanders 1n The IndlVldual under Afncan Law 1982, 

P N Tak1rambudde "External Law and Social Structure 1n 

an Afncan context an essay about normative 1mpos1t1on and 
survival 1n Swaziland", CILSA, Vol 16 (1983), 209-228 

19 cf CM G H1msworth "The Botswana Customary Law Act, 
1969", JAL, Vol 16 (1972), p 4-18 

20 Cap 08'01 of The Laws of Botswana 

21 Cf the contnbutlons by A N Allon and A j G M Sanders 1n 

Southern Afnca 1n need of law reform 1981 Law reform 1n 

Lesotho, Botswana and Swaziland still 1s 1n Its mfant stage 
Of the three countnes Botswana 1s by far the most active 1n this 
respect but Its law reform machinery leaves much to be desired 
Cf Sanders "Botswana Matnmomal Causes Act - further proposals 
for divorce reform" ,Pula - Botswana journal of Afncan Studies, 
Vol _3, no 2, (Nov 1983), 14-28 at 17-18 

22 Cf John L Comaroff and Simon Roberts "Marnage and extra­
marital sexuality - the dialectics of legal change among the 

Kgatla", JAL, Vol 21 (1977), 97-123 

23 Cf Sanders, "Comparative law, law reform and the recordmg 
of Afncan customary law", De Jure ( Umversny of Pretona), 

Vol 16 (1983), 321-329 

24 Cf Trubek, ~ 

25 "Some realism about the jud1c1al process and pos1t1v1sm - a 
reply", South Afncan Law journal, Vol 98 ( 1981), 372-387 at 

374 
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26 They have, however, removed from the general law the more 
overt signs of racism Cf Zwe1ger's case, High Court of 

Botswana, review case 522 of 1978 ( 12 October 1978) (unreported 
but summarized m CILSA, Vol 12 (1979), 98-99 and Vol 16 
(1983), 354-355) For a commentary, see Barend van N1ekerk 
"Ment1omng the Unmentionable race as a factor in sentencing", 
South Afncan Journal of Cnmmal Law and Cnmmology, Vol 3(1979) 
151-158 Whereas d1scnm1nat1on has largely disappeared in respect 
of race, It still exists in respect of traditional bel!efs cf T W 
Bennett and W M Scholz "Witchcraft a problem of fault and 
causation", CILSA, Vol 12 (1979), 288-301 
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THE RECEPTION AND DEVELOPMENT 
OF ROMAN-DUTCH LAW 

IN SOUTH AFRICA 

Ellison Kahn 

If one thmks of the Reception of Roman law, even 1n Its most 

extended sense, 1n complexu, It meant the adoption of most of It 

1n the German Empire 1n the fifteenth and sixteenth centuries as 

a subs1d1ary common law First came written law and local 

customs, second, general ordmances, third, general customary 

law, and only then Roman law This 1s not what happened 

h1stoncally 1n South Afnca No matrer One can use 'Reception' 
1 

1n an applied sense It will be an extensively applied sense, for 

a true reception calls for,_ a desire to receive by the rec1p1ents, 

whereas the ongmal white settlers came to a land which, to 

them, was mnocent of any legal system, they brought then law 

with them - a transplant, not a reception 

When surgeon Jan (or Johan) van R1ebeeck left the ship 

"Drommedans" m 1652 and set foot on Cape soil, he brought 

with him, probably unknowmgly, the Roman-Dutch law The 

1nd1genous mhabnants had then own law, but It was never 

recogrn,;ed as the general law of the land Now follows a story 
2 

the early part of which has been told before, but which must 

tell shortly agam It is a story that has no end, to this extent, 

but only to this extent, It resembles the TV senes "Dallas" 

The government of the Cape was vested 1rnt1ally 1n the 

Commander (after 1691, Governor) and his Raad van Polit1e (Council 

of Policy), which also served as a Raad van just1t1e (Council of 

justice) !-< rom i656 the Council sat as a specially composed 

Raad van justme Neither m cnmmal nor m civil cases were 

reasons for judgment given, and there was no question of the 

application of the principle stare dec1s1s - the doctrme of jud1c1al 
3 precedent was absent Nor was there any Bynkershoek or 

Pauw who wrote reports for his private use and the unintended 

ultimate benefit of all 
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A number of the texts of the wnters on the classical Roman-

Dutch 1nst1tut1onal wnters were consulted, however Professor G 

G Visagie, one of the few to have penetrated the old Cape 

archives, ment10ns Grotius's Jnleidinge, Simon van Leeuwen's Het 

Roomsch Hollandsch Recht, the Hollandsche Consultatien, Voet's 

Commentarius and Pandectas, and several lesser known works 

The Raad van justltle, he concludes, had a fairly respectable 
4 library, which included a copy of the Corpus Iuns C1vihs 

Much digging has still to be done in the archives, however, and 

It 1s encouraging to know that Professor Visagie and several 

colleagues are \\ ielding spades vigorously As there are 3 , 660 

volumes of reports of the Raad van justnie, and they are in a 

sad condltlon, one can only wish our colleagues good luck - and 

good-bye 

The Articles of Capitulation of 16 September 1795, bnngrng 

about the F1rst Brltlsh Occupation that ended In 1803, allowed 

the c..olomsts to "retain all the pr1V1leges which they now enjoy", 

and three weeks later General Craig re-established the Court of 

justice, to "administer justice" in accordance with ex1st1ng "laws, 

statutes and ordinances" Roman-Dutch law was also retained 

dunng the penod of retrocess10n of the Cape to the Batav1an 

Republic from 1803 to 1806 Comm1ss1oner-General De Mist, 

who had exclaimed 'Behold the sorry state into which justice and 
5 ns adm1mstrat1on has fallen', also effected valuable reforms 

Then came the permanent Second Br1t1sh Occupation The Articles 

of Capitulation of 10 and 18 January 1806 stated that the 

inhabitants would retain the 'nghts and pnvlieges which they 

have enjoyed hitherto' Whether these vague words embraced the 

Roman-Dutch law has been a source of debate 
6 

In the final 

resort It does not matter in this regard, for the f1rst rule in 

Campbell v Hall 7 applied that in lands acquired by conquest 

or cession from a c1v1hzed power the existing law remains operative 

unless and until altered by the new sovereign 
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The general peace settlement concluded by the Convent10n of 

London of 13 August 1814, under which Great Britain retained 

the Cape, brought no real change But, already the influe'Jce of 

English law had begun to be felt It was not merely that the 

Cape legal system had been cut off from Its tap-root in The 

Netherlands, the tap-root had penshed The classical Roman­

Dutch had been given its quietus in the land of its birth in 1809 

The conquerors of the Cape knew no Dutch They were nghtly 

appalled by the jud1c1al structure and the law of procedure, and 

started changing It In 1821 Henry Ellis, Deputy Coloma! 

Secretary transmitted a dammng report on the state of the 
8 

adm1mstrat10n of justice The Earl of Bathurst, who in 1822 

had wntten to Governor Lord Charles Somerset saying he was 

looking forward to the 'gradual ass1milat1on of Coloma! Law to 

Br1t1sh junsprudence', decided on an inqu1ry - our comm1ss10ns 

of inqu1ry have a long lineage Who better to appoint than john 

Thomas B1gge, 9 former Chief Justice of Tnmdad, who had 

conducted an exhaustive and 1mpress1ve investigation into the 

laws and governmental structure of New South Wales from 1819 

to 1821' B1gge was comm1ss1oned in January 1823, his JUmor 
10 

comm1ss10ner being Major W M G Celebrooke They were to 

report on conditions in Mauritius and Ceylon as well With the 

Cape they were, among other things, to have regard to 'the 

means of introducing a gradual ass1milat1on to the forms and 

principles of English iunsprudence' 

In the1r report on the jud1c1al affairs of the Cape, dated 6 
11 

September 1826, and addressed to Viscount Godench, who had 

succeeded Bathurst, Btgge and Colebrooke rec om mended that 

legal procedure be based on that of England, that future 

enactments be framed in the spmt of English iunsprudence, and 

that gradually the English common law be adopted, with the 

reservation - understandable to those who have suffered the 

torture of learning the English law of property that the Dutch 

law of property - 'so simple and eff1c1ent' - be left rntact, 

provided that greater freedom of testat1on was permitted In 

particular, the comm1ss1oners reported 'Upon commercial matters 

the Dutch law 1s singularly def1c1ent' - a statement that had 

considerable JUst1f1cat1on 
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Goder1ch' s reaction was very cautious In his 1nstruct10ns of 

5 August 1827 to Major-General Bourke, acting Governor, for the 

guidance of the Supreme Court about to be created by the Charter 

of Justice, he said that the British government was averse to any 

sudden change, though 

I am fully prepared to admit the propr1ety and importance 

of gradually assimilating the Law of the Colony to the Law 

of England" But, still, "It is obvious that the Roman-Dutch 

Law adequately provides for all the ordinary ex1genc1es of 

h fe in every form of Society An entire change m all the 

Rules of Law respecting Property, Contracts, Wills and descents, 

must unavoidably induce extreme confusion and distress, 

nor is It very evident what compensatory advantage would 

be obtained 

Roman-Dutch law as the basic substantive common law was 

saved As the Duke of Wellington said of the Battle of Waterloo 

'It has been a damned mce thing - the nearest run thing you 

ever saw in your hfe ' 

Both the First and Second Charters of Justice of 1827 and 

1832 respectively d!fected the Supreme Court of the Cape of 

Good Hope to exercise its iur1sd1ct10n according to 'the laws 

now in force within our said colony, and all such other laws as 

shall at any time hereafter be made' Finally, the 1857 

Comm1ss10n of Enquiry into the state of the law at the Cape, 

accurately descr1bing the wood even If being a little hazy on the 

nature of the trees, concluded in ltS report of 10 November 

1858 
12 

'the Roman-Dutch law, which consists of the Civil or 

Roman laws as mod1f1ed by the laws passed by the legislature of 

Holland, and by the customs of that country, forms the great 

bulk of the law of the land ' 

Already the Cape legislature had put the seal of approval on 

the Ronian-Dutch law when It passed Ordinance 12 of 1845 

applicable to the then D1str1ct of Natal, a dependency of the 

Cape 
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The ordinance provided that 

the system, code or body of law commonly called the Roman­

Dutch law, as the same has been and 1s accepted, and 

administered by the legal tribunals of the Colony of the 

Cape of Good Hope, shall be established as the law, for the 

time being of the District of Natal 
13 

The Supreme Court Act 1896 was essentially to the same 

effect 

In the Transvaal the Thirty-three Articles, drawn up in 1844 

and conf1rmed by the Volksraad m 1849, provided in article 31 

that the "Hollandsche Wet", m so far as It did not conflict wtth 

leg1slat1on, should be the basis of the law, 'but only in a mod1f1ed 

way, and m conform tty with •he customs of South Afnca and for 

the benefit and welfare of the community' "Hollandsche Wet" 

was an inelegant expression, and a law of citations was passed in 

Bljlage (that 1s, Appendix, or, m south Afncan - but not English 

English, Annexure) I to the Grondwet (Constitution) of 19 

September 1859, to clanfy Its meamng Where there was no 

applicable leg1slat1on, Van der Linden's Koopmans Handboek was 

to 'remai"n' ('blyft') the Law Book of the state, and where It 

was unclear or silent, Van Leeuwen's Het Roomsch Hollandsch 

Recht and Grotius's lnle1d1ng were to be binding With all three 

books the general approach presented by article 31 of the three 

Articles was to be followed 

In the Orange Free State the Grondwet of 1854 stated in 

article 57 that in the absence of leg1slat1on by the legislature, 

the Volksraad, Roman-Dutch law was to be the basic law 

("Hoofdwet") Ordinance 9 of 1856 provided a gloss by Roman­

Dutch law was meant that law only as found m the Cape 'at the 

time of the appmntment of the English judges in the place of 

the previously existing Council of justice' - that 1s 1 January 

1828, the opening day of the f1rst sess10n of the Cape Supreme 

Court created by the First Charter of justice 
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The Ordmance went on expressly to exclude new laws of 

Holland 'not based on, or m conflict with the old Roman-Dutch 

la\\, as expounded m the textbooks of Voet, Van Leeuwen, Grotius, 

De Papegaay, Merula, Lybrecht, Van der Lmden, Van der Keessel, 

and the authorities cited by them' The prov1s10ns of the 

Ordinance were repealed In the Wetboek (Law Book) of 1891 of 

the Orange Free State 

The courts of the Transvaal and Free State never took the 

numerus clausus of old authorities seriously 

At one time the Free State seriously considered cod1f1cat1on 

on the Imes of the Dutch Burgerlijk Wetboek, but all It did m 

the end was to rearrange and consolidate Its leg1slat1on in the 

Wetboek 

After the annexation of the Transvaal and Free State dt the 

conclusion of the Anglo-Boer War of 1899-1902 there was a 

suggestion of replacing Roman-Dutch law by Englisn law, but It 

14 
came to nothing Indeed, section 17 of the Adm1mstrat1on of 

justice Proclamation 1902 
15 stated 'The Roman-Dutch law 

except m so far as 1( 1s mod1f1ed by leg1slat1ve enactments shall 

be the law of this Colony ' In similar vein section 1 of the 
16 Laws Settlement and Interpretation Ordinance 1902 of the 

Orange River Colony (the former Orange Free State) provided 

that 'the Roman-Dutch law shall be the common law of the 

Colony in so far as It has been introduced into, and 1s applicable 

to South Africa ' 

So ingrained was the Roman-Dutch law m the four colonies 

that on 31 May 1910 combined to form the Umon of South Africa 

that the South Africa Act 1909, which brought about umflcat1on, 

made no mention of the legal system m the state, all that 

section 135 did was to preserve existing leg1slat1on until It was 

changed by a competent law-making body 

'Roman-Dutch law' 1s not an accurate translation of Roomsch 

Hollandsch Recht In fact, 1t was the law of Holland that was 

taken over There was no law of The Netherlands as a whole 
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True, pr1nc1ples of the common law were to a large extent 

the same throughout the seven provrnces of the m1snam~d Republic 

of the United Provrnces But as each provrnce was a republic on 

Its own - tne Republic at most was a krnd of confederation -

there were many var1at10ns rn legal rules from province to province 

The colonies were under the control of the Staten-Generaal 

(Estates-General), the chief organ of the United Republic The 

Cape itself was a possession of the Dutch East India Company, 

Its charter having been conferred by the Stalen-Generaal The 

province of Holland predominated rn the running of the affa1rs of 

the company So It came about that the law of Holland, rather 

than, say, the law of Utrecht or Ovenissel, became the basic 

common law of the Cape and ultimately southern Afnca 

However, as S!f Henry de Villiers, Chief justice of the Cape, 
17 said in 1891, 'the f1rst settlers earned with them only those 

laws winch were applicable to the circumstances of this country' 

Suffice It to say , the only enactment that left a lasting 

1mpress1on on the substantive law was the octro01 (statute) of 

the Staten-Generaal of 10 January 1661 dealing with intestate 
18 succession 

When the Cape came under Bntlsh rule, inevitably the law 

of the conqueror started filtering rn What was his law' The 

answer was English law S1r Fredenck Pollock once mused on 

why Whitehall assumed that It was automatic that always English 

and never Scots law crossed the seas to British colonies, possibly 

he mav have thought particularly of Nova Scotia The only answer 

may possibly be that Scots law 1s not even a mixed legal system 

- It 1s English law masquerading as a different law That 1s 

what a very eminent professor of comparative law once told me 

Tell It not in Scotland, publish It not rn the streets of Edinburgh 1 

Professor H R Hahlo has narrated what happened rn his 

1n1m1table way 

75 



The process by which Enghsh doctrrnes and principles 

1nf1ltrated rnto the law of the Cape resembles 1n many 

respects the reception of Roman law on the Contrnent durrng 

the fifteenth and sixteenth centuries Some Enghsh 1nst1tut1ons 

marched rnto our law openly along the highway of legislative 

enactment, to the sound of the brass bands of royal 

comm1ss1ons and pubhc d1scuss1on Others shpped rnto It 

19 quietly and unobtrusively along side-roads and by-paths 

Thrnk of the situation at the time The Brmsh had taken 

over after half a century or so of distant and sometimes 

acnmomous relat10ns of the Cape with The Netherlands, with the 

adm1mstrat1on of JUst1ce at a low ebb British rule co1nc1ded 

with an upsurge 1n trade Had the Cape been restored to the 

Dutch In 1814, as had many of the Dutch colomes, no doubt the 

motherland would have ensured that the legal system kept pace 

with changrng cncumstances - only It would almost certarnly 

have been a completely different legal system Under Brmsh 

rule, strong though the attachment of the 1nhab1tants was to the 

local legal system, considerable anghc1zat10n was 1nev1table The 

constitution of the country was framed by Britain The crude 

and cruel system of en mrnal procedure was refash10ned 1n 1828 

on the Imes of the reformed Enghsh law C1v1l procedure was 

changed considerably to accord with that of England, though 

much of the Roman-Dutch law, such as the rules govermng 

iunsd1ct1on and prov1s10nal sentence, were allowed to remain 

The Enghsh law of evidence was taken over vntually en bloc rn 

1830 Other leg1slauve measures of importance reflected the 

need to keep the law of the Cape abreast of the times 

Particularly was this so with mercantile law, where, fortunately, 

Enghsh law had been much rnfluenced by the JUS mercatorum of 

the Contrnent The Merchant Sh1pp1ng Act 1855 was based on 

Enghsh law The Cape CompaP.1es Act of 1861 started the never­

endrng process of modelhng company legislation on that of England 
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In 1893 the Cape legislature followed closely the famous 

English Bills of Exchange Act 1882, drafted by Chalmers, though 

Natal had preceded the Cape by six years The history of the 

law of 1m matenal property - patents, trade marks and copynght 

- tells a similar story The law of msolvency was put on a 

statutory basis in 1843, bemg a mce mixture of English and 

Roman-Dutch legal pnnc1ples 

In the area of succession the lawmaker accepted some of 

the underlymg philosophy and a number of the concepts and rules 

of English law In 1833 the English system of executorsh1p took 

the place of the Roman-Dutch system of umversal succession of 

heirs, 1845 saw the 1ntroducuon of the mformal and simple 

English 'underhand' will, and m 1873 and 1874 the Roman-Dutch 

nghts of succession of children and close relations were ended 

by the legislature mfected with a bad dose of the disease of 

freedom of testatlon, a disease which It has proved 1mposs1ble to 

eradicate ever smce 

The lawmaker worked m three ways The first was to pass 

a statute modelled closely on an English statute, as wnh, for 

example, negotiable •nstruments, compames and 1mmater1al property 

The second was simply to say that our law was the same as 

English law, as with evidence and insurance The third was to 

pass an enactment mtroducmg, somellmes m a very mod1f1ed 

way, the legal rules of the 'mother country' thus, for mstance, 

wnh cnmmal procedure and the adm1mstrat1on of deceased estates 

In Natal a similar process took place in the mneteenth century 

Being the most English m character and sentiments of the colomes 

and states of southern Afnca, in some fields she went further, 

for example, appmnung a Kmg's Proctor in divorce cases 

Odd though 1t may appear at first blush, the mdependent 

republics of the Transvaal and Free State, where the off1c1al 

language was Dutch, 'borrowed' considerably from the Cape 

enactments The Orange Free State followed the Cape more 

closely than the Transvaal, but each went Its own way m a number 

of respects For instance, the Transvaal did not abolish the 

legitimate port10n and other lim1tat1ons on the freedom of testatlon 

this unhappy step had to await the opemng of the twentieth 
20 

century 
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But I[ was not only via the open avenue of legislation that 

English law walked in It also sidled in to certain parts of the 

la\\ through judments of the courts and the practice of lawyers 

No one acted wnh bad 1ntent10ns, everyone meant for the best 

The process of osmosis was a natural and 1nev1table one 

The legal profession was 1mt1ally weak There was little by 

way of proper academic tra1mng or a tradition of scholarship 

that would have helped lead to the smooth adaptation of the 

Roman-Dutch to the new dispensation, one in which the Bnt1sh 

rulers understandably tended to wish to replace parts of an alien 

Continental CIVll legal system with something they felt more 

comfortable and at home with So many of the early judges, 

who hailed from and were trained in the law of England or 

Scotland, had Incle 1f any systematic training in Roman-Dutch 

law And taught law, as Man land said, 1s tough law The 

members of the bench could possibly read Latin with fa1r ease, 

and two-th1rds of the old law books were in that language, though 

the readers would have been happier with English translations, of 

which there were very few until late in the mneteenth century 

But, except for two or three, none of the judges could read 

Dutch, and translations into English of books in that language 

emerged very slowly In any event, frequently the 'musty manuals 

of the Middle Ages', to use the expression corned by a judge of 

appeal not so many years ago, were hard to come by By contrast, 

English was the off1c1al language of the Cape and Natal courts, 

works on English law, reports of the dec1s10ns of English courts 

and precedents of English legal documents were pretty easily 

available, the terminology of English law found expression in a 

number of important statutes, and this terminology had a generally 

pervasive influence Furthermore, in the Cape and to some extent 

in the Transvaal and Free State, many of the leading advocates 

had had their legal t ra1mng in England 

78 

I 

, I 
) I 

I I 
I I 
I 
', 

I ' 
I : 

I I 
I I 

I I 

! 

'-



I I u 

I 
._I 

I : 
I '-· 

, I 
! I ,_ 

I 
I __ ) 

i_ 

I I I 
__J 

' 

i_ 

The attraction of English law m Natal was, 1f anythmg, even 

greater One might have expected things to be different m the 

mdependent Transvaal and Orange Free State, once professionally 

qualified Judges were appointed in the eighteen-seventies But 

the influence of Cape legal dec1s1ons was too great, English law 

spread mediately through them 

The remarkable happemng was not that so much of English 

law was absorbed into the South African legal system but that 

so great a part of Roman-Dutch remamed untouched and unsullied 

It was not Just a matter of chance that, with a few except10ns, 

English law made Its deepest 1mpress10n where the classical 

Roman-Dutch law was silent, or least developed, or most out of 

tune with modern times, or uncertain or obscure Particularly 

strikmg was the impact of English legal rules on South A.frican 

commercial law in the widest sense, even those professedly 

most appreciative of our legal mherltance have conceded that 

this impact was m general for the good Least affected was 

private law, and after that the general principles of criminal 

law Some of the important statutes, such as the leg1slat1on on 

company law, hardly affected Roman-Dutch law, for It was 

virtually non-existent The legal rules fashioned by the courts 

did not often Introduce a malignant growth m the rounded maiesuc 

body of the Roman-Dutch legal system 

What I have said may be illustrated with a few examples 

English Jaw had a considerable mfluence on the enunc1at1on by 

the JUd1c1ary of the rules of domicile This was understandable, 

for, paradox1cally, England, a common-law country, was wedded 

to the c1v1l-law principles of dom1c1le, whereas the CIVIi-law 

countries of the Contment abandoned their loyalty to them 

While there 1s the danger of too close an 1dent1f1cat1on with the 

rigorous attitude of English law to ammus manend1 and ammus 

revertend1, welcome signs appear of Jud1c1al realization of the 

danger Our courts have turned, with benef1c1al results, to English 

law for gmdance on choice of law m the conflict of laws 
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The law of agency has been aided from the same source 

This sentiment, many believed, could have been expressed of the 

law of nU1sance, until the Appellate D1v1s10n m 1962 m Regal v 
21 African Superstate (Pty) Ltd declared that tne English law of 

nUlsance had not taken root Ill South Africa, South African law, 

It held, was 'burereg' (neighbour law), however unfortunate It 

was that Roman and Romar-Dutch law said so httle about 1t, 

our courts would simply have to develop It on sound basic 

prmc1ples - somethmg, I should say, they have not hitherto been 

afforded an opportumty of domg, resultmg m a legal vacuum m 

which legal advisers float helplessly like abandoned astronauts m 

space In the law of contract assistance has been derived from 

English law m many areas, among them formation, discharge 

through acceptance of anticipatory repudiation, remedies for 

breach and agreements m restramt of trade Certam Common-Law 

specific crimes were considerably affected by curial practice 

With some of them there was substantial condltlomng by English 

law thus, for example, rape (It would be an Iii day were we to 

return to the Roman-Dutch reqU1rement of lack of consent of 

the woman flowmg from force or threat of It), assault, contempt 

of court, periury, robbery, pubhc mdecency, and theft by false 

pretences With others, there was httle mfluence of English 

law, but considerable work by the judges m bringmg order out of 

the chaos of the wr1tmgs on the Roman-Dutch law thus, for 

example, abortion, crimen IIlJUria, treason, bribery, mcest and 

fraud 

It 1s strikmg how loath to change course have been the 

Appellate D1v1s10n and even Its members most avowedly devoted 

to the restoration of the purity of the Roman-Dutch ancestry of 

the law It seems clear that curial practice of long hfe will be 

mamtamed, unless the Appellate D1v1s10n considers that It conflicts 

with general principles of crimmal liability or 1s mequ1table or 

irrational 
22 
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English law had its impact on aspects of the law of dehct 

too, notably with hab1hty for negligence and the defences m 

defamation, and m all but a small portion of constitutional and 

admm1strat1ve law 

The least mfluence exercised by English law was m areas 

where the old law was clearly developed, systematic and consonant 

with the spirit, moral beliefs and sense of iusuce of nmeteenth­

century South Africa Not surprismgly one fmds that these 

areas were notably the law of property, succession, husband 

and wife, famliy relat10ns, the spec1f1c contracts (m particular 

sale and lease, but particularly not msurance, where Roman­

Dutch law was very undeveloped, and recourse has always been 

had to Anglo-American law), quasi-contract (uniusufied 

enrichment and negotlon.m gesuo 

In a number of these areas of the law the 

mheritance of the systematic Roman law system acted as a 

constant source of supply for blood transfusions 

Many great mneteenth-century judges obeyed the IIljUncuon 

'pet ere font es' and 'aided m 'the preservation of the old law 

judges such as Menzies, E B Watermeyer, Henry de Villiers, 

Wilham Solomon, j G Kotze and Henry Connor, their honoured 

ranks were iomed early this century by men of the calibre of 

James Rose Innes and j W Wessels They were assisted by the 

subm1ss1ons of learned counsel Nevertheless, some judges were 

concerned at the absence of a dyke to hold back the ceaseless 

wash of the ahen English common law Indeed, as late as the 

n rneteen-twenues Mr justice Wessels vamly urged cod1f1cat1on as 
23 a protective wall No one today pleads for a code for this 

reason 

Doubtless the foreign waters did at times mvade and sp01l 

the fair fields of the Roman-Dutch law Most often they were 

ultimately expelled Especially was this so after 1910, when the 

Appellate D1v1s10n of the Supreme Court was established Within 

a year It was pronouncmg the existence of only one common law 

m South Africa and Its duty to secure harmony m the true 
24 express10n of that law 
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By then the general rules of the doctrine of •ud1cial precedent 

had been settled, rules far more r1gorous than those that had 

obtarned In The Netherlands of the eighteenth century The 

pr1nc1ple stare dec1s1s was accepted A judge had to follow a 

higher court and also his own court when It was composed of 

two or more judges A court had to comply with Its previous 

ruhng unless satisfied It was clearly wrong This attitude was 

said to be warranted by expediency and equity In g1v1ng expression 

' to 1ust1f1able expectat10ns But as the ratio dec1dend1 of a dec1s1on 

1s declaratory In effect, not prospective as leg1slat1on generally 

1s, the pr1nc1ple stare dec1s1s had the defect of Its quality on 

the one hand a judgment was absolutely bmdmg on lower and 

smaller courts, so there could be no deviation from the correct 

path, on the other hand, though the court that rendered the 

judgment could depart from It, It would frequently be hesitant to 

do so Never has that been a suggest10n - except on a matter 

of court practice - by the Appellate D1v1s1on or a provmc1al or 

local d1v1s1on of the Supreme Court, that the operation of a 

dec1s1on 1s to be prospective only This solut10n, known m certain 

junsd1ct1ons, 1s admittedly beset with problems, but It 1s worth 

cons1der1ng, particularly by those w1shmg to give the 1ud1c1ary a 

freer hand m moulding South Afr1can common law 

This constraint notwithstanding, the courts, particularly the 

Appellate D1v1s10n, pumped out much of the foreign water It 

considered to be impure A few Illustrations will suffice In 

1919 out went two polluted streams the one from the Cape, 

that the jUSta causa needed for a contract was more or less the 

equivalent of valuable consideration of English law, and the other, 

flowing from many sources, that guidance should be sought from 

English rules on the discharge of contract by supervening 
25 

1mposs1b1l1ty nay - clVll-law prmc1ples reigned alone Two 

years after It had expelled the Enghsh law of nuisance, m 1964 

the Appellate D1v1s10n expelled the Enghsh law of estoppel, holding 

1t had been wrong m considering that It was the same as the 

South Afr1can law Again, a lacuna suddenly emerged 
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Thus It could prove possible for the jud1c1ary to elimmate 

the 1mpunty and to give expression to the dictum of Mr justice 
26 Stratford, '1f the dec1s1ons had disregarded fundamental 

pnnc1ples of our law, we might have to reassert those prmc1ples 

even at the cost of reversmg judgments of long standmg' But 

sometimes It has been 1mposs1ble or considered undesirable for 

the jud1c1ary to do this, and the remedy, 1f one 1s considered to 

be des1rable, has to be furmshed by the legislature A pnme 
27 

example 1s the confession by our highest tnbunal m 1953 that 

It could not restore the Roman-Dutch law on contractual penalties 

that had been supplanted by English law through judgments of 

the courts of the Cape and the Pnvy Council That bnlhant 

academic, Professor j C de Wet, was asked to draft remedial 

leg1slat1on The product, the Conventional Penalties Act 1962, 
28 

was based on Roman-Dutch pnnc1ples, but showed the impress of 

modern Civil Law, m particular the German Civil Code and the 

Swiss Federal Code of Obligations It 1s one of the rare instances 

of the mfluence of modern civil law systems Another mstance 

that should be mentioned was not the result of 1ud1c1al dec1s1on 

but of earlier enactments The leg1slat1on on prescnpt1on had 

for long been an admixture of the 'weak' extinctive prescnpuon 

of English law (limitation of actions) and the Roman-Dutch 

'strong' prescnpuon that wipes out a debt The Prescnpt1on 
29 Act of 1969, another product of Professor De Wet's, provides 

for strong extmct1ve prescnpt1on, gomg back fundamentally to 

Roman-Dutch prmc1ple but also callmg m aid from certam modern 

civil-law systems for some of the detailed rules 

No one demes that m the absence of leg1slauon, bmdmg 

precedent, modern custom (mcludmg trade usage) or cunal practice, 

when a general rule Is mvolved m a case recourse should first be 

had to Roman-Dutch authorities The d1ff1_culty of the courts 

hes m dec1dmg when a legal rule that came as a stranger has 

become naturalized m South Afncan law 
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The Appellate D1v1s1on faced It when some thirteen years 

ago It had to decide whether there could be agenq for an 
30 

undisclosed prmc1pal It found that apparently there could not 

m Roman-Dutch law Nevertheless, our courts m dec1s1ons gomg 

back to 1869 had said there could be, and m two cases the 

Appellate D1v1s1on Itself had accepted the rule without question 

The court concluded that, whatever Its mcons1stency with basic 

pnnc1ples of contract, the rule had not produced mequnable 

results, and to disown It now would foil legitimate expectations 

Therefore, It had to be accepted as part of South Afncan law, 

but because of Its doubtful antecedents, It would be confmed to 

one undisclosed pnnc1pal, and no regard could be had to Anglo­

Amencan authon ty m considering whether It extended to two or 

more undisclosed pnnc1pals 

How the jud1c1ary should approach the common law of South 

Afrtca has been the subject of a fascmatmg and often acnmomous 
31 

debate among legal academics over the years What sources 

may legitimately be tapped' How much regard should be had to 

logical consistency' How far are the courts able to jettison an 

ancient rule because It does not accord with modern cond1t1ons 

or moral behefs' 

Four mam schools have been 1dent1f1ed The pragmatists say 

that the received English law has become an mtegral part of the 

South Afncan legal system In future, however, the judges m 

developmg the law should favour no particular foreign legal system 

but try to give expression to the needs of society and justice 

The ant1quanans contend that, as far as can be, there should be 

a return to the pure, classical eighteenth-century Roman-Dutch 

law, undefiled even by the works of the mneteenth-century 

Pandekt1sts The punsts, while acknowledgmg that the Roman­

Dutch 1s basic, agree that It must be adapted to modern cond1t10ns, 

but assistance should be sought not from Enghsh common law, m 

their eyes casuistic and often antiquated, but from Continental 

legal systems, with their systematic civil-law base, 

connected with the Roman-Dutch legal system 
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Furthermore, the object should be the creation of a South 

African legal system that 1s logically coherent This aim has 

had two results The first 1s the critical evaluation of the 

consistency of the views of the old authontles If they do not 
32 

stand up to the test of reason, they should not be followed 

The second 1s that occas10nally 1nd1v1dual justice and social policy 

are sacnf1ced on the altar of symmetry Finally, those given 

the derogatory name of 'pollut1omsts' were ready to find guidance 

pnmanly in the dec1s10ns of the courts of England 

Nowadays there 1s no avowed pollut1omst Those belonging 

to the other three schools do not label themselves, but are labelled 

by their CTI [!CS 

one school 

Some scholars cannot be 1dent1f1ed with any 

As for the judges, while It can be said that there was a 

tendency towards the pragmatic approach until the 1950s, It 1s 

1mposs1ble to be dogmatic on their attitude since Indeed, It 1s 

difficult to find even a particular judge taking a consistent 

approach He may lean in favour of ant1quanamsm or punsm 

and even make statements In favour of n, but, as will already be 

apparent, so much depends on the circumstances of the case, and 

on his attitude to the doctnne of iud1c1al precedent One acute 
33 

analyst has labelled chapters of his work 'Cnmrnal Law the 

Tnumph of Punsm', 'The Law of Delict The Ant1quanan Allure', 

'Contract and Quasi-contract Pragmatism Secure' But these 

titles, though they contain elements of truth, are overstatements 

- probably deliberately so The author nghtly concludes that 1n 

many branches of law the influence of English law has been 

bemgn, that the tide of ant1quanamsm, so often counter-productive 

in producing legal uncertainty, reached Its neap in the s1xt1es 

and has receded rapidly, that English dec1s1ons are still found 

very helpful, and reliance on the old authorities remains 

comparatively rare, but that punsm has come into ns own, 

particularly in cnmmal law, though by no means always at the 

expense of pragmatism 
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The eclect1c1sm of the Jud1c1ary 1n the last thirty years has 

already become apparent, but I should hke to illustrate It further 

Take the meamng of ammus 1n1ur1andi rn the act10 lnJunarum, 

for long a matter of controversy, though the controversy was 

virtually confrned to actions for defamation For many years 

after 1915 the courts turned thea backs on this essential element 

of the Roman-Dutch law, leading Professor R G McKerron to 

conclude that It was a hollow fiction 34 In the early sixties 

the Appellate D1v1s10n 1ns1sted that It was alive and well, but the 

initial dec1s10ns gave the appearance of ant1quanamsm rampant, 

shed of policy and eqmty, and left one graspmg for the law m 
35 the dusk, 1f not , mdeed, m the dark In a further senes of 

dec1s1ons, starting m 1967, the highest court caused the sun to 

shine ever more bnghtly Aspects of English law have in reality 

been adopted where they have been considered compatible with 

Roman-Dutch pnnciples - take the acceptance of the traditional 

defences and the imposltlon of stnct hab1hty on the press and 

other news media 36 There has been a switch of approach by 

the Appellate DIVlsion to social needs and policy, though possibly 

at some cost to freedom of speech 37 The court has shown a 

remarkable capacity for creativeness 1n this branch of the law 

Truly, modern Roman-Dutch law 1s not beyond the age of child-

bearing Academic wnters, as here, frequently are found of 

assistance 1n the sometimes prolonged process of msemrnatlon 

Occasionally the courts, 1n thea attempts to keep the received 

Roman-Dutch law 1n full flower, will expound a legal rule by 

extendrng a trend already d1scermble 1n the eighteenth-century 

legal system of The Netherlands A noteworthy example 1s the 

virtual resurrect10n by the Appellate DIVlsion 1n 1962 of the 

doctrine of causae contment1a (contmmty or connection of cause) 

m the law of civil 1ur1sd1ct10n and its adaptation to present-day 
38 

1ur1sdict1onal rules 
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In enunciating general pT1nc1ples of cT1mmal law the Appellate 

D1v1s1on over the past three decades has effected radical changes 

The law 1s not what I was taught It to be over forty years ago 

The new dispensation appears to be the product of several aims 

One 1s to give expression to the fundamental pT1nc1ple of Roman­

Dutch law, actus non faclt reum ms1 mens sit rea - the subjective 

test for cnm1nal mtenuon Another 1s to produce symmetry 

and consistency m the legal rules, an aim which has resulted In 

the rejection of some importations from English law and an 

mcreasmg (and occas10nally uncn tic al) absorption of doctrmes 

and concepts of German CTI mmal law (not always up to date, 

unfortunately) a result of persuasive wnt1ngs by academic 

lawyers A thlfd aim has been to be falf to the accused 

Look what has happened' The accused must have had the requisite 

mens rea - the unlawful mental state - for the very CTlme 

charged - and 1n particular dolus 1ntent1on for murder and culpa 

(negligence) for culpable hom1c1de (though here the test remams 

an objective one, for all the protests of Professor j C de Wet) 

The doctrme of versaTI 1n re illic1ta has been thrown out of the 

wmdow no longer 1s he who committed an unlawful act cT1m1nally 

liable for all the consequences whatever his mental state 39 

Logical progress10n has caused the Appellate D1V1s1on to hold 

that there 1s no exception where the accused committed the 

act when 1n a state of self-mduced 1ntox1cat1on or subjection to 

some other drug, not deliberately caused 1n order to commit 

the CTI me 
40 

The fear of creating a 'drunkard's charter' led 

the court obliquely to suggest leg1slat1on to penalize voluntary 

drunkenness or subjection to another drug that gives Tise to an 

unlawful deed One may be excused for th1nk1ng that the 

mexorable dictates of logic have dnven the courts to a bleak 

land, from which they seek salvation The legislature of Bophutha­

tswana 1s cons1deT1ng a Bill to put an end to this dismal 
41 

charter, as several countnes have done, and the South Afncan 

Law Comm1ss1on 1s studymg the question 
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Finally, the maxim that ignorance of law 1s no excuse has 

been subjected to surgery by our highest court, aided by 

recommendation of a number of writers, surgery that has left 

It a paraplegic such ignorance 1s treated on the same footing 
42 

as mistake of fact Is the wrongdoer not being treated too 

favourably' Would It not have been better for the court to 

rule that mistake of law will not negate habilny, including 
43 hab1hty for crimes requ1r1ng dolus, except where It 1s reasonable' 

This purist approach 1s found elsewhere too More stnking 
44 1s the dec1s1on by the Appellate D1v1s1on in 1980 declaring 

erroneous the general belief that a lessor of premises, where 

there was no cancellat10n clause, had no right to rescind the 

lease unless the lessee was two years in arrears with the payment 

of rent An exhaustive analysis of the c1vd law led the court 

to conclude that the Roman-Dutch writers who had supported 

the supposed rule had been mistaken as to the Roman law 

The rule was a superfluous historical anachronism that should be 

excised from modern law All that 1s requ1red 1s reasonable 

nonce of intention to cancel after rent 1s in arrear 

On the other hand, there are judgments that dredge from 

the old books a rule overlooked by judges and jurists, usually 

because It was taken to have been abrogated by disuse The 

causae cont1nent1a rule 1s one example Another 1s the dec1s1on 

of the Appellate D1v1s1on ten years ago that 1f a creditor 

fraudulently cedes his claim to defeat the contra claim of his 
-.rs debtor, his machination will be ineffectual The dec1s10n 

produces an eqmtable situation In the past judges had urged 

that It be created by legislation On this occas10n, as with 

strict habdny of the press for defamation, the jud1c1ary found 

Itself able to provide the remedy 

Indeed, of recent years, the law reports have been shot 

with dec1s10ns that have changed the law or made new law­

dec1s10ns that display a pragmatic approach In 1973 the 

Appellate D1v1s1on extended the aed1ht1an remedies for latent 

defects in the merx to incorporeals, such as shares "the current 

ch mate of op1mon", It said, "1s propitious and receptive to such 

extens10n by the courts " 46 
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In 1945 the court held that modern South African 'law had 

moved away from the narrow approach of classical Roman-Dutch 

law to the question whetrer there can be theft of an 
47 incorporeal In 1979 the court stated that the 'birthpangs' 

of a right of act10n m dehct to recover compensation for pure 

financial loss caused by negligent misstatement had been endured 

long enough, the time had come to bnng the child into the 

world, even by "Caesanan section" 
48 

There 1s so much more to say but so little time m which 

to say It Let me end with a few general remarks 

The courts are m a very creative mood In a remarkable 
49 dec1s10n a few years ago the Appellate D1v1s10n went back 

even to Roman law, and, It seems, held that every contract 1s 

subject to good faith 1mphed by law, with a scope that vanes 

with the times It was held that the courts have a wide 

Junsd1ct1on to read a term into a contract where justice so 

reqmres The law of contract may be entering a new age 

And not only as a result of this dec1s1on The lughest court 

has expressed reservations about the correctness of the exped1t1on 

theory of contracts through the post 50 Who knows whether It 

may conclude that accepted rules relating to price tags, revocation 

of an offer and yet other aspects of agreement need recast mg' 

That It would hold an offer of reward to be anything other 

than an ordinary offer subject to the ordinary rules, and that It 

would reconsider the existence of the doctrine of undue influence 
51 seems very doubtful, however Other interesting prospects of 

1
-· advances or changes m the common law are m the air, such as 

52 53 products hab1hty and the right to the advertising image 

The attitude of our courts to foreign law 1s instructive 

Mr justice L C Steyn m 1964, when he was Chief jusuce, made 

the telling remark that South African courts are never bound by 

English law But reference to or cons1derat1on of the principles 

of the law of another country with a related legal system can 

be a particularly valuable means of obtaining clarity on the best 

application, adaptation and development of our own principles 54 
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This fascmatmg dictum - and there are other dicta m the 

same vem - 1s suggestive of the benefit to be gamed by tappmg 

modern Cantmental legal systems, wnh thelf roots, hke those of 

South Afncan law, embedded m the h1stoncal soil of Roman 

law In particular, some wnters contend, 1s this so wnh pnvate 

law and cnmmal law Up to the middle of this century judges 

very rarely looked to the laws of European countnes for gmdance 

In the last three decades or so, however, largely mediately 

through views expressed m legal treatises and articles, some of 

the soluuons of Contmental systems have found thelf way mto 

South African law Certam judges of appeal nowadays do tend 

to mention at least relevant Dutch and German legal wntmgs 

Generally, a review of recent dec1s1ons has shown the continued 

predommance of reference to the Anglo-Amencan system of 
55 

pnvate law And not even those judges keenest on keepmg 

faith wnh our mheuted legal system have questioned the long­

established practice of regardmg the dec1s1ons of English courts 

on the mterpretatlon of a statute as of great persuasive force 

m the mterpretatlon of a South Afncan statute modelled on It 

unless, naturally, the English dec1s1ons are based on legal 

pnnc1ples ahen to South Afucan law 

The common law of South Africa 1s m the midst of an exciting 

penod of development and change through dec1s1ons of the courts 

There 1s no doubt that this process has been greatly fac1htated 

by legal literature, notably that emanatmg from academics 

Smee the last war there has been a remarkable mcrease m the 

number of teachers of law and the quality of thelf wrltlngs 

A survey of the case law of South Afnca over the last 

thirty years makes me wonder whether the celebrated dictum of 

justice Ohver Wendell Holmes would not be an understatement 

were n apphed to the tip of Afnca 'I recogruze without 

hesitation that judges do and must legislate, but they do so 

only mtersuually, they are confmed from molar to molecular 

motions ' 
56 
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FOOTNOTES 

1 The eminent iunst J C de Wet appears to have no qualms in 
the use of "reception", see his article cited in note 2 below 

Hosten, note 2 below, at 193, speaks of 1 th1s"recept1on"' 
using quotation marks 

2 See, for example, H R Hahlo and Ellison Kahn The Umon of 
South afnca the Development of Its Laws and Constitution 

(1960) ch 2 and The South Afncan Legal System and its 
Background (1968) Pt II, especially ch 17, Ellison Kahn 'The 
Role of Doctrine and Jud1c1al Dec1s1ons in South African Law' 
in Joseph Dainow (ed ), The Role of jud1c1al Decisions and 
Doctrine in Civil Law and in Mixed Junsd1ct1ons (1974) ch X, 
"Law and Cnminal Procedure in South Afnca" in James Midgley, 
Jan H Steyn and Roland Graser (eds), Cnme and Pumshment in 
South Afnca (1975) 99, and "The Development of South Afncan 
Substantive Law" in H Mellet, Susan Scott and Paul van Warmelo 
(eds) Our Legal Hentage (1982 117, JC de Wet "Die Reseps1e 
van die Romeins-Hollandse Reg in Su1d-Afnka 11 THRHR Vol 
21 ( 1958), and ;''Die Romeins-Hollandse Reg in Su1d-Afnka na 
1806" THRHR, /vol 21, 239, E M Burchell and PM A Hunt 
South Afncan Cnminal Law and Procedure I, General Pr1nc1ples 
of Cnminal Law (2nd ed) (1983) 28ff, W H Hosten 'The 
Permanence of Roman Law Concepts in South African Law' 
CILSA Vol 2 (1969), 192 

3 See G G V1sag1e Regspleging en reg aan die Kaap van 1652 
tot 1806, 1969, 69ff, Ellison Kahn 'The Rules of Precedent 
Apphed in South Afncan Courts', SALJ, Vol 84 (1967), 44 

4 On the foreg01ng see V1sag1e, 70ff 

5 See The Memorandum of Commissary J A 
R1ebeeck) Society Publications, No 3 ( 1920), 

of De Mist of 1 March 1803 

de Mist (Van 
Proclamation 

6 For example, in R v Harnson and \Dryburgh 1922 AD 320 
at 330, the answer given was "Yes", but De Wet, loc cit , no 
2 p 239, finds this unconvincing Again, in, Umon Government 
v Estate Wluttaker 1916 AD 194 at 203, the\Appellate D1v1s1on, 
while holding that the retention of the Roman-Dutch system of 
law and prerogative rules relating to property was intended, 
ruled that the Crown did not forego Its prerogative nghts in 
English law in broad const1tut10nal !§Sues Cntlcs have attacked 
the latter conclus1on nghts and pnv!leges under the Roman-Dutch 
law were meant to be protected, such as the nght to sue the 
state (government) See, for instance, Mannus W1echers, Verloren 
van Themaat Staatsreg 3rd ed (1891), 53 ff 
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7 (1774) l Cowp 204 (98 ER 1045) 

8 G M Thea! Records of the Cape Colony, 36 vols (1897-1905) 
XIV 183ff (Thea!) 

9 On B1gge (1780-1843), see AF Hattersley m D1ct10nary of 
South African Biography I (1968) 74 

10 On Lolebrooke ( 1787-1870) and his d1stmgu1shed later career, 
see M Arkm, ~' 175 

11 Thea! XVII 333ff, 342ff See also the Instructive article by 
C Graham Bot ha "The Early Influence of the English Law 

upon the Roman-Dutch Law m South Africa", SALJ, Vol 40 
(1923), 396, where authority for several of the statements that 
follow can be found 

12 Published In the preface to Statute Law of the Cape of Good 
Hope ( 1862) See especially at p v1 

13 Act 39 of 1896 s 21 

14 See 'Vmdex', SALJ, Vol 18 (1901), 153 

15 Proc 14 of 1902 (T) 

16 Ord 3 of 1902 (0) 

17 Seav1lle v Colley ( 1891) 9 SC 39 at 42 

18
1 

See Green v Fitzgerald 1914 AD 88 at 99-100 

19 In the Umon of South Africa The Development of Its Laws 
and Const1tut10n, op cit , note 2 at 18 

20 The Adm1mstrat1on of Estates Proc 28 of 1902 (T) ss 126-8 

21 1963 (1) SA 102 (A) See AS Mathews and j R L Milton 
.!An English Backlash", SALJ, Vol 82 (1965) 31 

22 See the 1mpress1ve analysis m Burchell and Hunt, op cit , 
note 1 at 43ff 

23 See SALJ, Vol 37 (1920), 265, especially at 282-4, and Vol 
45 (1928) 9 

24 Webster v Ellison 1911 AD 73 at 82, 92-3, 98-9 
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25 Conrad1e v Rossouw 1919 AD 279, Peters, Flamman & Co v 
Kokstad Municipality 1919 Ad 427 

26 Stratford AC j m Dukes v Marthmusen 1937 AD 12 at 23 

27 Tobacco Manufacturers' Committee v Jacob Green & Sons 
1953 (3) SA 480 (A) Another example is afforded by the 

dec1s10n m Kroonstad Westelike Boere-Ko-operatlewe Veremgmg 
Bpk v Botha 1964 (3) SA 561 (A), m which the Appellate D1v1s1on 
felt constramed by previous JUd1c1al dec1s1ons to give a restncted 
meamng to the passage m Pothier Vente para 214 on the liability 
of a merchant m the merx The result was a rule madequate m 
modern times for the protect10n of the buyer The Appellate 
D1v1s1on virtually conceded th.ts but contented Itself that It was a 
vague suggestion m favour of leg1slat1on 

28 Act 15 of 1962 

29 Act 68 of 1969 

I ! 
1 30 Cullman v Noordkaaplandse Aartappelkernmoerkwekers 
I _I Ko-operas1e Bpk 1972 ( 1) SA 761 (A) 
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31 Apart from the literature ment10ned m note 2, reference 
may be had m particular to P QR Boberg "Oak Tree or 

Acorn' - Confhctmg Approaches to our Law of Del1ct", SALJ, 
Vol 83 (1966) 150, Edwm Cameron "LC Steyn's Impact upon 
South Afncan Law", SALJ, Vol 99 (1982) 38, CF Forsyth The 
Appellate D1v1s1on of----rh'e Supreme Court of South Afnca from 
1950 - An H1stor1cal Study of judicial Choice (unpublished PhD 
thesis University of Cambndge 1984) ch VI, AS Mathews and 
j R L Milton "The Permanence of the Temporary", SALJ, Vol 83 
(1966) 16, GA Mulligan "Bellum jur1d1cum --uJ Punsts, 
Pollut1omsts and Pragmatists", SALJ, Vol 69 ( 1952) 25, "Proculus' 
'Bell um jur1d1cum' - Two Approaches to South Afncan Law", 
SALJ, Vol 68 (1951) 306, 'Proculus Red1v1vus' 'South African 
Law at the Crossroads or What 1s our Common Law'', SALJ, 
Vol 82 (1965) 17, LC Steyn "Regsbank en Regsfakulte1t", 
THRHR, Vol 30 (1967) 101, Adr1enne van Blerk "The Irony of 
Labels" SALJ, Vol 99 (1982) 365 

32 Forsyth, op cit , note 31 

34 'Fact and F1ct10n m the Law of Defamation', SALJ, Vol 48 
(1931) 154 at 172 

35 Jordaan v Van Bilion 1962 (1) SA 286 (A), Craig v 
Voortrekker Pers Bpk 1963 (1) SA 149 (A), Nydoo v Vengtas 
1965 (1) SA 1 (A) Confusion abounded, for mstance, about the 
nature of the traditional defences 
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36 Pakendorf and andere v De Flamrngh 1982 (3) SA 146 (A) 
The media can st!Il rely on a defence relatrng to the element 

of unlawfulness, such as consent, pnv!Iege, fa!f comment, and 
truth and public benefit 

37 See Coenraad Visser In SALJ, Vol 100 (1983) 3 

38 In Roberts Construct10n Co Ltd v Willcox Bros (Pty) Ltd 
(1962 (4) SA 326 (A) 

39 S v Bernardus 1965 (3) SA 287 (A) 

40 S v Chretien 1981 (1) SA 1097 (A) 

41 Sunday Times, 13 May 1984 The leg1slat1on has now been 
passed, see The Cnmrnal Law Amendment Act, No 14 of 

1984 B 

42 S v De Blom 1977 (3) SA 513 (A) 

43 See R C Whmng In SALJ, Vol 95 ( 1978) 1, especially at 
6ff 

44 In Goldberg v Buytendag Boerdery Beleggmgs (Edms) Bpk 
1980 (4) SA 775 (A) 

45 L TA Engmeerrng Co Ltd v Seacat Investments (Pty) Ltd 
1974 (1) SA 747 (A) 

46 Phame (Pty) Ltd v Pa1zes 
per Holmes, j A 

1973 (3) SA 397 (A) at 418, 

47 S v Graham 1975 (3) SA 569 (A) at 576, per Holmes, J A 

48 Admm1strateur, Natal v Trust Bank van Afnka Bpk 1979 (3) 
SA 824 (A) at 831, per Rump ff, C j Extended to a negligent 

misrepresentation mducmg a contract by Kern Trust (Edms) Bpk 
v Hurter 1981 (3) SA 607 (C) 

49 Tuckers Land and Development Corporation v Hovis 1980 
(2) SA 645 (A) In a stnkmg judgment, the Appellate D1V1s1on 

m Raun v Blann ana Botna NNO 1984 (2) SA 850 (A) held that 
It 1s wrong, both h1stoncally and 1unsprudent1ally, to identity the 
trust with the t1de1comm1ssum and to equate a trustee with a 
f1duc1ary, further It bemE! a function ot our law to keep pace 
wnn the requlfements of changing conditions m our society, the 
court would accept as a salutary development of our law of 
trusts the validity of confernng our common-law powers of 
appointment on trustees to select income or capital beneflc1anes, 
or both, from a designated group of persons 
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50 A to Z Bazaars (Pry) Ltyd v M1mster of Agnculture 1975 
(3) SA 468 (A) at 476 

51 Preller v Jordaan 1956 (1) SA 483 (A), followed without 
cr1t1c1sm In Patel v Grobbelaar 1974 (1) SA 532 (A) 

,1-·i 52 See Schalk van der Merwe and Fredenck de Jager "Products 
i ) L1ab1hty A Recent Unreported Case", SALJ , Vol 97 (1980) 
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53 See the article' by that name by Fredenck Mostert, SALJ, 
Vol 99 (1902), 413 

54 Trust Bank van Afnka Bpk v Eksteen 1964 (3) SA 402 (A) 
at 410-11 The judgment was concurred in by three of the 

four other judges of appeal who sat rn the case 

55 See -- Annual Survey of South African Law, (1979), pp 538-9 

1 1 56 Southern Pac1f1c Co v Jensen 244 US 205 at 221 ( 1917) 
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Remhard 

ROMAN-DUTCH LAW IN SOUTH AFRICA 
ASPECTS OF THE RECEPTION-PROCESS 

Zimmermann 

Roman Law and classical Roman-Dutch Law are, 

lawyer from a European civil law 1urisd1ct1on, subjects 

legal historian In South Africa they still provide the 

for a 

for the 

basis for 
1 the present legal system The contmmty of the 1us commune 

2 
has not been disturbed by cod1f1catory mterference That has 

advantages and disadvantages One of the advantages hes m the 

fact that every private lawyer m South Africa has to be (or 

should m any event be) much better acquamted with Roman 
3 Law and 11 Privatrechtsgesch1chte der Neuze1t" than his European 

counterpart, as a historical evaluat10n forms an mtegral and 

md1spensable part of research m this field One of the 

concomitant disadvantages appears to be a lack of interest m 

legal history per se Few chairs m South African law faculties 

are occupied by "Romamsts" m the European sense of the word, 

and legal history has not really established itself as an autonomous 

subject (1t didn't m Germany either, until the Corpus Juris 

C1v1hs abdicated on the 1 11900 as a source of modern law) 

But not only 1s there little enthusiasm for Roman Law as the 
4 historical legal system of the Romans South African legal 

history has been largely neglected as well One can mention 

V1sag1e's "Regsplegmg en Reg aan die Kaap van 1652 tot 1806" 

and, more recently, Sp1ller's thesis 5 about the early history of 

the Natal Supreme Court m this context Also, the project 

"175 jaar Kaapse Regspraak" deserves attention 6 But these 

are rather exceptions Detailed mvest1gat1ons mto the 

development of Roman-Dutch law m South Afnca are largely 

wanting That 1s to be regretted for a vanety of reasons, one 

of them bemg that one could learn much about reception processes 

from the South African experience The literature about the 

reception of Roman Law m Europe "Reception", as Hahlo and 

Kahn 8 put 1t - 1s redundant 9 Also, one would not be at a 
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loss to fmd some works dealing with the reception of the great 
10 European codes to other countries But the history of Roman-

Dutch law at the Cape of Good Hope 1s only rarely mentioned 

m this context, and has not yet fully and comprehensively been 

explored 

Under these circumstances, It cannot be my aim to give a 

comprehensive analysis of the reception of Roman-Dutch law m 

South Africa All that can be done, at this stage, 1s to draw 

attention to some aspects of the reception process, which might 

be worth considering when generally analysing reception processes 

The subsequent material 1s based on research for four articles 

written during the past year and which are intended for publication 

1n the near future 

At the outset It seems appropriate to remember that sensu 

str1cto Roman-Dutch law has not really been received at the 
11 

Cape at least not 1f, following Max Rhemstem, we see 

the characteristic trait of a "reception" m the consciousness 

and voluntariness of the process on the part of the rec1p1ent 

In our context there was no rec1p1ent The Dutch settlers came 

to a country which they occupied and where they established 

their new commumt1es as 1f It were entirely unmhab1ted They 

took with them their law and transplanted It to their new 

surroundings Even as a question, It would not have occured to 

them why they should have lived under a different law at the 

Cape than at home It 1s obv10us that such transplantation 1s a 

much simpler, less sophisticated process than a reception Why 

the transfer of a legal system took place, by whom and m 

which way It was effected are crucial questions when we discuss 

the reception of Roman Law m Europe The transplantat10n of 

Roman-Dutch Law to the Cape mainly throws up two different 

problems What exactly was transplanted? and secondly What 

happened to the transplant once Its !mks to the mother-system 

had been severed? 

As far as the first question 1s concerned, 1t 1s generally 

accepted that "Romems-Hollandse" reg, (1 e the law of the 
12 

province of Holland) had become applicable at the Cape 
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In this context, reference 1s made to a letter of the Heeren 
---13 

Zeventeen, the Council of the VOC, datmg from the 4 3 1621 

The VOC was subject to the authority of the "Staten Generaal", 

1 e to an organ of all seven provmces comprismg the Repubhek 

der Vereemgde Nederlanden However, the common law of the 

Umted Netherlands could not be adopted for the territories of 

the VOC for the simple reason that there was no such thmg 

The legal systems of the seven provmce d1 ffered not 

unsubstantially from each other Roman Law had been received 

- from provmce to provmce - m various ways and to vanous 

degrees Thus a choice had to be made That It fell m favour 

of Roman-Dutch law 1s mamly due to the dommatlng mfluence 

of Holland on the VOC and the legal culture of the Netherlands 

generally From a more dogmatic p01nt of view, one p01nt 1s 

note-worthy n has been argued that the Heeren Zeventeen, 

when determmmg the legal system for the Indian territories In 

I the East, had acted ultra vires Thus the legmmacy of the 

_I apphcat10n of Roman-Dutch law at the Cape rests on somewhat 

I I 

i l 

14 precarious grounds That It was apphed m practice cannot 

however be doubted But what exactly does It mean when we 

say that Roman-Dutch law has been taken over at the Cape? 

Tlus throws up var10us problems concermng the sources of South 

African law Thus, for mstance, one has to ask whether the 

reception of Dutch law referred to subsequent changes m that 

legal system, to legislation passed m Holland after the 7th of 
15 April 1652 as well 

One of the most mterestmg problems m this context relates 

to the authoritative sources of the (Roman-Dutch) common law 

It seems to be obvious that Dutch authors hke Grotius, Voet 

•__J and Groenewegen have to be at least preferentially consulted 

for the analysis of common law problems On the other hand, 

I I a total exclusion of other writers on the ms commune could 

' I 
I I 
' I 

I 

I 
I I __, 

hardly be iust1f1ed The Roman-Dutch authors themselves were 

far from such parochiahsm and referred to writers of other 

countries and other epochs without hesitation After all, Roman­

Dutch law was Just a branch of the European Roman common 

law 
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If one looks through the South Afncan Law Reports and 

textbooks, It 1s therefore hardly surpnsmg to find refererces 

rar gmg frorr the Glossators to the Panc.ectlsts As Ben Bernart 

has put It "Out courts range far and wide, into the depths of 

Gerrr any, and through the breacth of Frarce even into the 

heart of Spam, m search of anyone who v. rote on the CorpLs 
16 luns And Proculus, in a witty attack against an all too far-

reachmg, ms commune onentated school of thought has added 

"The. true Ant1quar1an seems to feel that he has reached the 

pinnacle of achievement 1f he can quote a wnter of whom 
17 nobody has ever heard before " But what 1s the weight to be 

attached to these non-Roman-Dutch wnters of the 1us commune 

I would hke to consider this question with regard to the "father" 

of the French code clVll, Robert-Joseph Pothier a wnter, 

whose est1rrat1cn today strangely vacillates betweer, that of " 

a great thinker, and a great JUnst and a great practical lawyer 1118 

and rather less complimentary comments hke " he had 

managed, iust in time, to produce a shallow but readable 
19/20 statement that, for some persons, strangely, still has charms " 

21 In Wolson v Gerber, and in the subsequent dec1s1on of 
22 

the Appellate D1v1s10n in Gerber v Wilson , the problem 

cnsply arose of whether Pothier' s opinion could be followed 

against that of Voet and Sande If one out of seven co-debtors 

has paid the creditor ana obtained a cession of the creditor's 
23 

nghts against the other debtors, he can, according to Voet 

and Sande,24 sue one of these remaining co-debtors for six-

sevenths of the onginal debt Pothier, on the other hand, 
25 

had advocated a restnctlor of his nght of recourse against 

each cf the co-debtors so that m this case he would only have 

been able to recover one-seventh of the ongmal debt frorr the 

defer.dant 

(By way of parenthesis, It may be mentioned that the 
26 

been taken over by Burge solution proposed by Pothier has 
27 and by the code civil, the wnters on modern German law 

have adopted the same approach 28 ) 
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Faced with this conflict of opimon, LC Steyn, J , m Walson 

v Gerber stat'ed 11 ! would hesitate to prefer It (Poth1er's op1mon) 

to that of Sande and Voet's statement of the law, unless It 

29 appears that It was adopted by other Roman-Dutch authorities 11 

Quite s1m1lar was the view of Van den Heever, J A , on appeal 

Pothier 1s of course a great authouty on the Civil law, but 

his authouty 1s merely suas1ve, his works havmg weight only 

as ratio scupta As an mterpreter of the Roman law, our 

law m subs1d10, on quest10ns on which the Dutch JUflsts are 

silent, his opinions naturally carry much weight On questions 

m regard to which the Dutch commentators are m Irrecon­

cilable conflict and a Court 1s bound to apply one or the 

other of the confhctmg doctrmes, his authouty may be 

considerable But It cannot prevail agamst the opm10ns of 
30 

the accepted Dutch authorities 11 

This can be taken as reflect10n of the 11 theoret1cal 11
, the 

"official" pos1t1on of the South African courts not only as far as 

Pothier but also as far as other non-Roman-Dutch wuters of the 

ms commune are concerned In actual practice, thmgs often 

look quite different though Even m Gerber v Walson, all 

these general reflections about his authouty notw1thstandmg, 

Pothier at least scored an mdirect victory Admittedly, the 

opinion of Fagan, J A , who found the latter reasomng of Pothier 
31 unanswerable, did not carry the dec1s1on But a maior1ty of 

the JUd~es too seem to have regarded his opm1on as more 

equitable and convement, otherwise they would, m the end, not 
32 have hm1ted the nght of recourse to one-seventh They based 

., l their dec1s1on on an implied agreement between the seven co-
' I \_J debtors that m case one of them paid the debt off, his ught of 

recourse agamst the others should be limited pro parte This, I 

1 would submit, 1s a very unsatisfactory fiction, mtroduced m 

'
I _\ _ order to obtam a result to which the d1rect path did not seem 

i l l_1 

to be open 
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But there are other cases where one can fmd that Pothier 

has had a direct influence on the South African usus modernus 

of the Roman-Dutch law Here one can ment10n the rule that 

not every error m persona excludes consensus, only 1f a 

cons1derat1on of the person forms an 1ngred1ent of the agreement, 

does a contract not come mto existence 
34 

does not fmd a basis In Roman Law , 

33 
This differentiation 

still Sav1gny, for a long 

time marn authonty for the mterpretat10 moderna of the error 

doctrine, held mvahdny to be the general consequence In cases 
35 

of error m persona The Roman-Dutch authors did not know 

of anything hke the Pothier-rule either 

the South Afncan courts from adoptrng 

That did not hinder 

this d1stmct1on, for 

this they are attacked not because they have brought 1n a 

"foreign" doctrine, but because the result cannot dogmatically 
36 

be reconciled with the will theory It 1s submitted, however, 

that the Pothier rule offers a practical solut10n, which today 

prevails m most modern European legal systems Secondly, I 

would hke to refer to the so-called contemplat10n theory m 

cases of breach of contract such damages (apart from the 

"general damages") can be claimed ''as may reasonably be 

supposed to have been In the contemplation of both parties, at 

the time they make the contract, as the probable result of the 

breach of lt II 
37 

This the place to discuss whether the IS not 

contemplation test has m the meantime been superseded by a 
38 

"convent10n pnnc1ple" - whether, m other words, m order to 

recover such "special damages", "the plaintiff must be able to 

aver a contract to that effect" 
39 

Here I am just concerned 

with the fact that this test for hmmng hab1hty can be traced 

back to Pothier (who m turn had taken n over from Dumoulin) 40 

" le debneur n' est tenu que des dommages et rnterets qu' on 

a pu prev01r, !ors du contrat, que le creanc1er pourra1t souffnr 
" 41 de I' me:>..ecut1on de I' obhgat10n Again, the Roman-Dutch 

authors do not offer any authon ty for such rule 
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Another example of a Pothter-recepuon is that "hab1hty for 

consequential damage caused by latent defect attaches to a 

merchant seller who was unaware of the defect, where he 

publicly professes to have attributes of skill and expert knowledge 
42 

m relation to the kmd of goods sold This rule is a restricted 
43 

version of a statement m the Tra1te des Obligations and rhe 

Tralte du Contrat de Vente 
44 

to the effect that a seller is held 

to be liable for consequential damages - even if he had not 

known the defect of the article sold - if he was "un ouvrier, ou 

un marchand qui vend des ouvrages de son art, ou du commerce 

dont tl fan profess10n " Agam, however, not Pothier should 

have been credited with this rule, but Dumoulin, he had given 

the d1scuss10n about the famous Pompomus -fragment D 19, 1, 

6, 4 a new angle m argumg that by undertakmg to produce and 

to professionally sell objects like the one sold, producer and 

merchant seller ipso facto and ex professo give an implied 
45 

guarantee that the object sold be free from defects Agam, 

this type of strict liab1li ty does not fmd a basis m classical 

Roman-Dutch law where a merchant/seller who did not know 

about the defect was not liable 

Only Voet recognised one exception 

to an art1fex and moreover Is not 

for consequential damages 
46 

But this only related 

supported by the authorltles 

on \Much Voet- relies Inc1dentally, the restricted form m which 

South African courts have received this Pothier-rule, 1s probably 

due to an mcorrect translation of Pothier by Solomon, j , m 

Erasmus v Russell's Executors 
47 

Fmally, Poth1er's Trane des Obligations was also used 

to justify the Introduction of the undisclosed principal mto South 
48 

African law Pothier, deals with situations where employees, 

tutors or curators conclude a contract m their own name but 

with reference to the affairs entrusted to them Accordmg to 

Pothier, the contractual obligations do not only exist m the 

person of the agent "(le prmc1pal est) cense avoir accede a 
49 toutes !es obhgauons qui en resultent" Needless to say 

that this IS m sharp contrad1ct1on to the view of the Roman-Dutch 
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50 authorities, nevertheless, the "undisclosed principal" Is so 

firmly rooted in South African law today that the Appellate 

D1v1s10n has not felt free any longer to eradicate It "Ofskoon 

die leestuk inderdaad indru1s teen die grondbeginsels van ons 

reg, is (d1t) me 'n geval waar ingegryp en die leerstuk oorboord 
51 

gegoo1 kan word me " 

All in all, these examples may be suff1c1ent evidence for 

my subm1ss10n that the influence of non-Roman-Dutch writers 

on the Sourh A fr1can common law extends beyond what one 

could reconcile wnh the prevailing op1mon about the authoritat!ve 

nature of Roman-Dutch authors 

I am now proceeding to the second of the above-mentioned 

quest10ns From the account given by V1sag1e m his Regsplegmg 

en Reg ann die Kaap It 1s clear that the standard of the 

adm1mstratlon of justice at the Cape during the t!me of the 

VOC was comparanvely primitive The members of the Raad 

van just1 tie were not trained lawyers and adm1ss10n to the 

professions of procureur and notary was not dependent on legal 

quahf1cat1ons either Even though one can hardly talk of a 

sc1ennf1c legal culture at the Cape, the authority and application 

of Roman-Dutch law remained a matter of course On closer 

analysis one will probably find what one might call a vulgar1sat1on 

of Roman-Dutch law Much more Interesting for the comparative 

legal historian is, however, what happened after the Brmsh 

occupation m 1806 

were now severed 

The formal ties to the old mother-country 

Moreover, The Netherlands soon codified 

their private law and thus ceased to give a lead as far as the 

cult1vat1on of Roman-Dutch law and Its adaptation to modern 

needs were concerned Roman-Dutch law at the Cape continued 

to be the law of the country and was never formally replaced 

by English law But soon an inhltrat1on of English law started 
53 to take place which led to a sometimes interesting, sometimes 

problematical amalgamat10n of common law and c1v1l law ideas 

and resulted m South Africa becoming what 1s often referred to 

as a mixed iur1sd1cuon 
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This mtroductlon of elements of English law to the Cape 

was a process of reception m t'ie true sense of tl,e word with, 
54 

however, some elements of what Rhemstem calls "1mpos1t1on" 

m It Thus, 1f we look to the fate of Roman-Dutch law dunng 

the mneteenth c~ntury, we see a reversal of the process which 

had led to the reception of Roman Law m Europe Roman-Dutch 

law was gradually begmnmg to be forced back by very similar 

mechamsms which once had been responsible for Its mceptlon 

and growth The whole framework w1thm which Roman-Dutch 

law was to be applied was changed - and that is anglic1sed -

court structure, the law of evidence and procedure, orgamsauon 

of and quahf!cauon requirements for the legal professions, official 

language used m court, the doctrme of stare dec1s1s, to mention 

the most 1 mportant factors Until well mto the second half of 

the nmeteenth century, we hardly fmd any md1genous legal 
55 literature, a local legal tra1mng was offered smce 1859, but 

until 1890 only 16 candidates had obtamed admission to the bar 

by virtue of havmg passed the exammauon of the Board of 
56 

Public Exammers m Cape Town If, by way of example, one 

looks at the curnculum vitae of the six judges who served on 

the Cape Bench durmg 1868-1870 (the penod covered by 
57 

Buchanan's Reports), one will fmd that only one of them 

had been born m the Cape Colony and had studied on the 

continent All the others had obtamed their legal qualif1cat1ons 

m England or Ireland 

Those, bnefly, were the cond1 uons under which Roman-Dutch 

law continued to be applied Agam, I cannot venture to give a 

comprehensive account of the consequences of these changes, 

1 e of the decline of Roman-Dutch law dunng the mneteenth 

century I will only try to pmpmrt a few aspects which deserve 

consideration 

Roman-Dutch law 1s a system which, due to the nature of 

Its sources, already under normal circumstances It 1s not easy 
58 

to apply Our discussion about the various Pothier-rules (which 

m some mstances should m actual fact have been Dumoulin-rules) 

may have given already some 1mpress10n of the eclecticism m 

the handling of the sources and the vaganes m establishmg and 

developmg the common law 
105 



Given the lack of trammg and expenence m handling the old 

authormes and the language barners, It 1s nor surprismg to fmd 

mstances where the Roman-Dutch law, even where It was applied, 

and thus quite mdependently of any English mfluence, was 

misrepresented and wrongly applied One example of this are 
59 the accrual presumptions Every student of the South African 

law of succession must, I thmk, have wondered why, accordmg 
60 to firmly established practice, accrual 1s to be presumed 1f 

the will reads "T1t1us and Maev1us shall be my heirs" whilst for 

a will of the type 11T1tius and Maev1us shall be my heirs In 

equal shares" a presumption agamst accrual 1s held to apply 

The very art1flc1al and unsatisfactory d1stmct1on goes - as far 

as South African law 1s concerned - back to the dec1s1on of 

Lord de Villiers m .S,teenkamp v De Villiers 61 Lord de 

V11!1ers based his analysis of Roman-Dutch Jaw solely on the 
62 

authority of Vo et 

If one looks IIltO other Roman-Dutch sources, however, one 

f1nds that Voet alone ma1nta1ned this op1mon He was the 

only Roman-Dutch lawyer of some standrng who still api;lied the 

d1st1nct10n between conJunct10nes re et verb1s, re tantum and 

verb1s tantum, as the Roman lawyers had developed them, 

w1 thou t takmg mto account that the conceptual background for 

these d1strnct10ns had changed Due to their underlyrng 
63 "Gesamthand" - idea, the Romans applied a system of necessary 

accrual, the result was expressed rn the famous rule "nemo pro 
64 

parte testatus pro parte 1ntestatus decedere potest" The 

accrual presumptions served only to decide whether the lapsed 

share should accrue to all or only to some of the co-heirs, rn 

other words, whether accrual should, In a particular case, be 
65 restricted, not whether It should take place at all In Roman-

Dutch Jaw the "nemo 
66 abrogated by disuse 

been left behmd by 

pro parte" rule was held to have been 
67 a Roman "scherpzrnmghe1d 11 which had 

the "consuetudmes hod1ernae" As a 

consequence, one had to look for a new dogmatic basis for 

accrual which did not any longer take place necessarily 
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In carvmg out the1r rules m this regard, the Roman-Dutch 

lawyers used the comunct10-d1stmct1ons of Roman Law However, , 
they realized that It would be unsens1ble to exclude comunct1 

verb1s tantum of the above-mentioned type "Tmus and Maevms 

shall be my he1rs m equal shares") from accrual That question 

had been extensively discussed, 1 e already by the wnters of 

the French Elegant junsprudence (Zachanas Huber refers to 
11 7f0Au~3i X>..y1ov 1Ilud11

),
68 but one had fmally come to the 

conclus10n that from the pomt of view of the testator there 

would be no reason not to treat this case m the same way as a 

comunctlo re et verb1s How much of an outsider Voet was 

with his all too antlquanan position becomes clear e g from 

Decker's notes on Van Leeuwen's Roomsch Holandsch Recht 
69 where he rejects Voet's view as "al te absurd" cannot 

trace here the further history of the accrual presumptions m 

modern South Afncan law 
70 

It may be mentioned m passmg that the courts today have 

also madvertently changed the meamng of the term "comunctlo 

verb1s tantum and no longer use It m the same sense as the 
71 

Roman-Dutch lawyers When they have, from time to time, 

expressed the1r d1ssat1sfact1on wnh these "cumbersome and 
72 unnatural" d1stmct1ons, they have questioned y,, hether a clause 

of the above-mentioned type should be regarded as a ( mere) 

comunct10 verb1s tantum They did not realize, however, that 

accordmg to Roman-Dutch law a bequest m equal shares leads 

to accrual because It 1s, not because It 1s not, a bequest verb1s 

tan tum I The pomt bemg made 1s s1 mply that the unsatisfactory 

state of modern South Afncan law 1s due m this example to a 

selective perception of the Roman-Dutch sources It may be 

added that one can also fmd the s1 tuat10n, of course, that a 

legal rule 1s h1stor1cally wrong but nevertheless practically leads 

to satisfactory results An example 1s the rule that children of 

a testator who have been d1smher1ted are given a claim for 
73 mamtenance agamst the estate of the deceased It 1s based 

74 on a m1sunderstandmg of a text by Groenewegen and serves 

to alleviate the unsatisfactory situation d1smhented dependants 
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are faced wHh smce the legitimate portion - under English 
75 mfluence - had been abolished at the Cape Thus, one can 

say, that one (Ieg1slatonal) mistake 1s 1n this mstance partly 

compensated by another (this time Judge-made) mistake 

Most changes to Roman-Dutch law durmg the mneteenth 

century, however, occurred due to the mfluence of English law 

Here I am not so much chmkmg of mstances where the legislator 

has acted and modelled the law m particular areas accordmg to 

English patterns, but where English ideas have crept mto the 
76 dec1s10ns of the Courts and thus shaped the common law 

From a methodical pomt of view 1t 1s qmte fascmat1ng to see 

1n how many different ways, some qmte blunt, others very subtle, 
77 this mf!ltrat1on process cook place In lookmg through the 

dec1s1ons, one often fmds genume attempts to consult the Roman 

and Roman-Dutch sources But sometimes, one gets the 

1mpress1on that the d1scuss1on of these sources is merely 

ornamental, I[ does not really contribute to the solution of the 

case but is done rather m fulfillment of some kind of duty 

Thus, the courts do not really seem to be guided by the old 

authorltles On other occas10ns, the discussion of the old sources 

1s not based on a thorough exegesis, but on ideas, arguments 

and thmkmg patterns which do not emanate from or are at 

least In conformity wHh these sources, but which are, 

a-h1stoncally, supenmposed on them from a modern context 

The selection of the sources not mfrequently seems to be 

arbitrary, generally, no words are "wasted" about the role of 

the particular author under discussion wHhm the proce~s cf 

reception of Roman Law m Europe 

There are cases where English law is applied wHhout any 

pretence as if the Court were sitting 1n I!.ngland There are 

other cases where English thmkmg patterns seem to have so 

much impressed themselves on the mmds of the Judges that they 

perceived Roman-Dutch rules m thelf light Often Roman-Dutch 

and English law were -compared on a particular point and were 

found to be m accordance wHh each other, the door was then 

open to have recourse to the more easily accessible English 

matenals 
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Quite often the Roman-Dutch sources were forced into (the 

Enghsh) shape tn this context A good example 1s prcv1ded by 

a judgerr.ent of Connor, J In Oosthu1ze-Jf v Oosthu1zen 
78 

he 

condemns the Roman requtrement of ad1t10 heredttat1s on the 
I 

pare of the hetr as a "vexatious snare" He 1s argutng that the 

Cape Ordtnance 104 had rendered such adltlo heredttatls obsolete, 

due to the change from umversal succession to the system of 

obhgatory executorsh1p "ad1atton (has) become a nullity", as he 
79 

put tt This statement 1s tn Itself highly questlonable It 

does not seem to follow logically that because an executor 

takes charge of the deceased' s estate, the hetr would no longer 

have a choice of whether to accept any benefits under the will 

or not Connor seems to feel himself that this might not be 

al together satisfactory In order to back up his argument, he 

tnes to show that tn Roman-Dutch law ad1t10 herednaus was 

not an essential requirement any longer, because the idea of 
80 

obhgatory executorsh1p had already gamed ground at that time 

For this assertion he relies on Van der Ltnden's Koopmans 

Handboek If one looks up Van der Linden, one will f1rd that 

he deals wnh the pos1t1on of an executor However, he makes 

It clear that executorsh1p can, but does not have to take place 

The fact that legatees are granted an action aga1nt the 

executor does not alter this Van der Ltnden wntes "De 

Legatans heeft 'n actle u1t kragte van het testament, tegen 

den erfgenaam of ook tegen den Executeur van het testament, 

zoo die door den overleden 1s gesteld 1181 The claim only "also" 

hes agatnst the executor and only tnsofar as such executor has 

been appotnted The snuauon 1s thus comparable e g to section 

2213 BGB 

Ftnally, as far as this process of amalgamation of Roman-
' Dutch--and English law 1s concerned, I would hke to mention 

two aspects Quite 1romcally, an idea conceived of tn the c1v1l 

law has sometimes entered South Africa (1 e ongtnally a~other 

CIVIi law JUrtsd1ct1on) via the English common law A good 

example of this form of tnd1rect reception 1s the tnfluence of 

Pothier tn South Afnca 
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In many of the cases discussed above, Pothier had first 

influenced the English common law Poth1er's d1fferent1at1on as 

far as the relevance of an error m persona 1s concerned has 
82 

been taken over into Enghsh case law, in an article published 

in 1957 It has been emphasized that the relevant quotation from 

the Trane des Obligations had been cited no less than twelve 

times verbatim in var10us English sources Poth1er's 

contemplation test with regard to damages for breach of contract 

had been received in the celebrated dec1s10n of Hadley , v 

Baxendaie84 and the strict liability of the merchant seller for 

consequential damages caused by a latent defect, whilst not 

leaving any traces In the continental cod1f1cat1ons can be found 

In the English Sale of Goods Act Poth1er's influence on section 

14 of this Act seems to be quite obv10us especially 1f one 

takes the high regard into account in which Pothier was held by 

Sir Mackenzie Chalmers, the "father" of the Act "Poth1er's 

Tra1te du Contrat de Vente,u he writes,85 1s still, probably, 

the best reasoned treatise on the Law of Sale that has seen the 

hght of day 1186 Especially in the first of these two cases, the 

respective Pothier rule came to South Africa as part and parcel 

of the English law In fact, the rule in Hadley and Baxendale 
87 

had already been received in South Africa before one began 
88 to go back to Pothier in order to find a dogmatic basis for 

It 

The second aspect 1s of particular interest for comparative 

lawyers and legal historians in Europe In a couple of cases 

this gradual infiltration of English law into Roman-Dutch law 

led to a mutual fertilization and to an ingenious blending of the 

two major legal systems in the Western world I would like to 

illustrate this assertion with an example, taken again from the 

law of success10n89 (an area of the law which so far has been 

a bit neglected at this Conference on the occasion of the 

Centenary of the Roman-Dutch Law) According to Engh sh 

law, 1f a trust for charitable purposes 1s m danger of failing 

because It 1s 1mposs1ble, 11legal or impractical to carry out the 
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precise chancable object md1cated by the donor, and where the 

donor can be shown to have had a general chancable intent, the 

courts may rescue the property for chancy and will dire\t this 

gift to be apphed to a chancable object as close as possible to 

that md1cated by the donor 90 This so-called "cy-pres" doctnne 

has been received m South Afnca 91 However, the courts have 

not simply taken over and implanted mto South Afncan legal 

sod some totally strange and unrelated growth of a different 

legal culture They have skillfully used some mches wnhm the 

Roman-Dutch common law and moulded them accordmgly At 

first, of course, the concept of a testamentary trust had to be 

recognized To be sure, this mst1tut1on cannot be denved from 

the Roman-Dutch sources But on the other hand, f1de1comm1ssum 

m diem and f1de1comm1ssum sub modo provide a dogmatlcal 
92 basis for a development m this directlon Well known 1s 

Innes' (CJ) dictum m Estate Kemp v McDonald's Trustee93 

" a testamentary trust 1s m the phraseology of our law a 

f1de1comm1ssum and a testamentary trustee may be regarded as 

covered by /he term fiduciary " Thus the Courts have created a 

South Afncan law of trusts, openmg the Roman-Dutch law for 

the expenences of Enghsh law m this regard, but nevertheless 

ensurmg that these expenences were channelled mto a CIVlhan 

framework 94 

Secondly, I the concept of a chantable trust had to be 

mtegrated 

could be 

Here, the rules about d1spos1t1on ad p1as causas 

drawn upon Already m just1man's time It was 

customary for a testator, m order to ob tam rem1ss1on of sms 

and exemption from their consequences, to leave parts of his 

patnmony to the Church or ( but that actually amounted to the 

same thmg) to the poor Such d1spos1t1ons were pnvileged m 
95 vanous ways Andreas T1raquellus, a French author of the 

sixteenth century (m what J F Schulte called "scholasusche 
- 96 97 Kle1mgke1tskramere1" ) enumerates no/ less than 167 pnv1leges 

Accordmg to Canon Law, even the testamentary formahues 

could be dispensed with These pnvileges had, nght from the 

begmmng, covered the promotion of charitable (as opposed to 

stncto sensu religious) purposes, because social welfare and poor 
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relief, the adm1mstrat10n of almshouses, hospitals, orphanages, 

etc were the concern of the church 
98 

In various ways the 

concept of char1 ty came to be extended, already Paulus 

Castrens1s summed the development as follows qu1cqu1d flt 
99 ad publicam ut1htatem, 1d p1um d1c1tur " The general tendency 

was thus, particularly smce the secularization, to extend the 

concept m the same way as we find It e g m the Statute of 
100 

Charitable Uses of 1601, the startmg point of the modern 

English law of charltles 

- with few exceptions -

Even though the Roman-Dutch authors 

seem to have followed a narrower 

interpretation still (Grotius and Van Leeuwen 

causae" with d1spos1t1ons to "Godshu1zen ofte 

translate "piae 

Armen" lOl the 
' 

equation of "piae causae" with "charitable purposes" m modern 

South African law seems to be m conformity with the general 

treno of the European 1us commune further evidence against 

the propos1t1on that only Roman-Dutch authors are authoritative 

sources of South African common law 

Thirdly, even for the cy-pres doctrine as a special privilege 

attr1butea to these charitable trusts, the JU» commune provided 

a mche suited for r ecept10n-purposes It IS to be found In a 

fragment taken from Modestlm Responsa (D 33, 2, 16) Here 

a testator had ordered In his will, "memoriae conservandae 

graua", that every year games were to be held In his home 

town However, the celebration of such games was illegal at 

this place According to Modest mus, the testator's d1spos1t1on 

was to be changed so as to preserve the memory of the testator 

m a legal manner The idea underlying this dec1s10n seems to 

be that the judge 1s not really interfering with the will of the 

testator By providing a way m which the memory of the 

testator can legally be preserved, Modestmus effectively helps 

the testator's will to become effective This idea 1s not 

dissimilar to the requirement of a general charitable intent as a 

prerequisite for the application of a testamentary d1spos1t10n 

cy-pres 
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All m all, by rece1vmg an English institution into a c1v1lian 

framework, South Afr1can law has on the one hand been able to 

draw on the experience of English law, on the other hand, It 

has managed to r1d the Englisr rules of certain mcomprehens1ble 

technicalities which with centur1es of casmstry have grown around 
102 

especially the concept of "charity" 

One last add1t10nal point may be of mterest 1f one traces 

the development of cy-pres m English law one will find that It 

goes back to the same Modestinus fragment which has been 

quoted by the South Afr1can courts 
103 

Thus we have the 

interesting situation that an idea, or1g1natmg in Roman Law, has 

been received m England at first via Canon law by the 

eccles1ast1cal courts, then taken over by the Court of Chancery 

mto Equity, developed in the course of centunes into a 

comprehensive doctnne before it has come "home", back into 

the last resort of the old European 1us commune 
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THE RECEPTION AND DEVELOPMENT 
OF ROMAN-DUTCH LAW 

IN BOTSWANA 

Athahah Molokomme 

INTRODUC1 ION 

While the reception of a foreign legal system can be quite 

a straightforward process which may lend itself easily to 

d1scuss10n, the development of that law thereafter 1s much more 

d1ff1cult and always ambiguous This 1s especially true m 

countries such as Botswana where more than one legal regime 

operate, so that one cannot isolate the development of one from 

the other In the case of Botswana, It would be 1mposs1ble to 

discuss the development of Roman-Dutch law without discussing 

some aspects of the wider legal system which include customary 

law and Acts of Parhament Thus, although this paper deals 

primarily with the reception of Roman-Dutch law and Its 

development, aspects of the development of customary law and 

leg1slat1ve enactments of the Botswana Parliament will be discussed 

where relevant 

The term "Roman-Dutch law" will be used m this paper to 

refer to the law that was originally received into the territory 

as well as that later apphed to It by proclamation during the 

period of Brmsh occupation Emphasis will however be laid on 

the reception and development of the Cape law of marriage, the 

I , family and succession 

I I 
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HISTORICAL BACKGROUND AND THE ACTUAL RECEPTION 

When the Queen by Order-in-Council 1estabhshed the 

Bechuanaland Protectorate, she delegated to the High Comm1ss1oner 

for South Africa "all powers and iunsd1ct1on which her Maiesty 
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had or may have subject to such instructions as he may 

from time to time receive from her Majesty or through a 
2 

Secretary of State " These powers included power to appoint 

officers such as a Resident Comm1ss1oner, Deputy Comm1ss10ners , 

Judges, Magistrates and others to adm1mster the territory 

More important for our purposes was his power to legislate for 

the Protectorate by proclamation and provide generally for the 

adm1mstrat1on of justice It was in exercise of these powers 

that he passed the proclamation which introduced the Roman­

Dutch law into the country, thus opemng a new chapter in the 

legal history of what 1s today known as Botswana 

The first reception was embodied in section 19 of the General 

Administration Proclamation of 10 June 1891 which reads 

Subject to the foreg01ng prcv1s10ns of this proclamation, 

m all suns, actions, or proceedmgs, civil or cnmmal, the 

law to be admm1stered shall, as nearly as the circumstances 

of the country will permn,be the same as the law for the 

time bemg m force in the Colony of the Cape of Good 

Hope Provided that no Act passed after this date by the 

Parhament of the Colony of the Cape of Good Hope shall 

be deemed to apply to the said terntory 

3 As Brewer nghtly pomts out, the above prov1s1on was 

rather vague as to the extent to which the law apphcable m 

the Cape was received, as well as the fact that a date was not 

provided to govern the apphcat1on of the received law as was 

the practice m other colomes More importantly, he cautions 

that the term "Roman-Dutch law" as used to refer to this 

received law 1s mappropnate because the onginal system had 

smce 1814 been substantially influenced by English law He 

suggests the use of the word "Cape colomal law" mstead which, 

It 1s submitted, 1s more appropnate 

In the words of Aguda, "that system of law as at 1891 is, 

m the eyes of modern jUflsts, pnm1t1ve, and It 1s that law that 

1s regarded as the common law, not that law as subsequently 

developed m other countnes and there were no profess10nal 

judges m this country to develop n " The latter will become 

s1gmf!cant later when we consider the persons who were charged 

with the adm1mstrat10n of the received law and their ab1hty to 

properly develop It 
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As far as statute law 1s concerned, 1t 1s submitted that by 

1mplicat1on, only those statutes promulgated by the Cape 
5 

Parhament prior to 10 June 1891 were received mto the territory 

When, on 22 December 1909, the High Comm1ss1oner issued the 

General Proclamation no 39 of 1909, for the purpose of removmg 

doubts as to the effect of the above sect10n 19, he changed the 

termmology but hardly made the nature and extent of the 

applicability of the received law any more certain 

the laws 1n force 1n the Colony of the Cape of Good 

Hope on the 10th day of June, 1891, shall mutatls mutand1s 

and so far as not mapplicable be the laws In force and to 

be observed 1n the said Protectorate 

What became certam, however, 1s the date at which the law 

was received, as well as the applicability of Cape Statutes 

but no Statute of the Colony of the Cape of Good Hope 

promulgated after the lOt\,day of June 1891 shall be deemed 

to apply, or to have applied, to the said Protectorate unless 

specially applied thereto by Proclamation 

6 Thus Pam observes that except for statutes, the reception 

of Roman-Dutch law as It stood at 10 June 1891 was "timeless", 

although he ma1nta1ns that the law Introduced was mtended to 

apply only to the "transient" European population 

Two reasons have been put forward why the Roman-Dutch 

law, and not English law, was Introduced Into the three High 

Comm1ss1on Territories The first and less plausible one 1s that 

the then High Comm1ss1oner was "himself by association closely 
7 connected with the South African 'establishment'" , hence his 

fondness of the Roman-Dutch law The second, which 1s borne 

out by history, 1s that Br1ta1n had v1s1ons of the subcontment, 

1nclud1ng the three High Comm1ss1on Territories, as a "white 

dom1mon" run from the Cape Colony It will be remembered 

that Cecil Rhodes and the British South Africa Company had 

been presummg the British Adm1n1strat1on to hand over the 

three territories to the contemplated Umon of South Africa 
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It 1s submitted however that the shape of the legal system 

was mainly determined by the retention of leg1slat1ve power by 

the High Comm1ss1oner sitting at the Cape As far back as 

1891, when setting up new courts for the Protectorate, he had 

appointed adm1mstrat1ve officers such as District Officers to 

perform jud1c1al functJOns m courts of law From this, Aguda 

concludes that Her Majesty's government never intended to 

create an independent jud1c1ary for the Protectorate, "indeed, 

It was never contemplated that professional lawyers would be 
8 appointed to jud1c1al positions " Whatever British intentions 

were at the time, It 1s clear that the original absence of legally 

trained officers to adm1mster the received law had important 

1mplicat10ns for Its future development Without any legal training 

these adm1mstrat1ve officers could not be e.xpected to consciously 

develop the law they would rather be concerned with the 

everyday business of solving disputes and maintaining "order and 

good government" 

It will also be remembered that the received law was 

originally intended to apply to Europeans while the indigenous 

population would continue to be subject to their traditional law 

As time went on however, "native matters" increasingly came 

under the junsd1ct1on of the new courts and aspects of "the law 

of the territory" began to apply to the indigenous population 

This was especially true after the 1930s, when crimes such as 

rape, treason, murder and others were taken away from the 

jurisdiction of tnbal institutions, as well as matters unfamiliar 

to indigenous law Appeals from the courts of the tribal chiefs 
9 to the "modern courts" were provided for as far back as 1919 

I 
In these cases where "natives'{ were involved, the requ1rement was 

that tnbal law be applied unless It was unascertainable or 

incompatible with "peace, order, and good government" 

InteractJOn between indigenous people and the European 

settlers also made the parallel development of the two legal 

regimes 1mposs1ble, so that internal conflicts became more and 

more of a problem Even when a "special court" was established 
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m 1912, the Proclamation gave It 1unsd1ct10n over Europeans m 

"senous cnmes" and c1v1I matters m which the claim exceeded 
10 £1,000 It fulfilled the function of a High Court until 1939 

when a permanent High Court was established At last an attempt 

was made to appomt persons w1 th legal tram mg to sit m the 

special court usually, a judge of the Supreme Court of South 

Afnca or the High Court of one of the Terntones would sit 
11 with two assistant comm1ss1oners The reportmg of proceedmgs 

m this court only began m 1926, m the form of combmed reports 

of proceedmgs of special and later the High Courts of the three 

High Comm1ss1on Terrltones Some aspects of the received law 

and Its later development follow below 

CRIMINAL LAW AND PROCEDURE 

Although Roman-Dutch cnmmal law was received and applied 

m the Protectorate, this "common" law was mostly unwntten 

It was supplemented by Proclamations issuing from the office of 

the High Comm1ss1oner until 1961 After 1961, a Legislative 

.:_ Council was established which was given power to legislate At 

a meetmg of the Law Reform Committee held m Franc1stown 
12 on 18 and 19 December 1961, the then Assistant Attorney-

General explamed the advantages of mtroducmg a penal code, 

one of which was consistency, which the other members greeted 

(~ with enthusiasm The idea was not to codify the ex1stmg cnmmal 

law as this would be d1ff1cult, but rather to adapt a code from 

another terntory A penal code bill was later drafted and 

discussed at the 2nd meetmg of the Law Reform Committee 

-' 

13 held m Lobatse on 7 February 1964 When the Botswana 
14 Penal Code fmally came out, It was, accordmg to Brewer, 

simply based on the latest versions of East and Central 

Afncan Codes and It was, therefore, founded largely, though 

not exclus1vely, on English Law rather than Cape Coloma! 

Law 15 
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When It acquired force of law on 11 June 1964, section 2 

effectively brought to an end the unwntten Roman-Dutch cnmmal 

law in force In the Cape and received into the Protectorate In 

1891 

From and after the commencement of this law, the unwntten 

substantive cnmmal law in force in the Colony of the Cape 

of Good Hope of 10 June 1891 shall no longer be of force 

in the terntory 

Thus, till the present day, Botswana's cnmmal law became 

contained in a code which 1s based on English cnmmal law 

concepts Although Judges in cnmmal cases normally resort to 

English dec1s10ns as authority, there has been some deviation 

from this practice mainly due to the adm1mstrat1on of the 

cnmmal law by South Afncan trained judges and the predominance 

of attorneys from the Republic of South Afnca 

THE LAW OF MARRIAGE AND FAMILY 

It will be remembered that the ongmal intention of the 

colonial government was that the "received law" would apply 

only to Europeans In the Proclamation of 10 June 1891, the 

ongmal section 8 denied the newly established courts of the 

Resident Comm1ss10ners and Magistrates 1unsd1ct1cn ever any 

matter in which Africans only were concerred, "unless in the 

op1n10n of such court, the exercise of such JUrtsd1ct1cn 1s necessary 

in the interests of peace, or for the prevention or punishment 

of acts of v10lence to person or property " Although Proclamation 

no 2 of 1896 gave these courts Jurisd1ct1on over and against all 

persons in civil and criminal cases, Afncans in their family 

relationships and other "private law" transactions continued to 

use their trad1t1onal 1nst1tut1ons of ad1ud1cat1on which applied 

their own tnbal laws 

Marnage by civil ntes (or as it later came to be known as 

the "Proclamation Marnage", or "Marnage under the common 

law•}, was first mtr~duced and regulated by the Marnage 
' 

Proclamation of 1917 The Proclamation applied to all marriages 
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other than customary marnages, and made It quite clear that 

nothing contained in It was to be taken to cast doubts on the 

vahdrty of customary marnages This Proclamat10n mainly 

provided for the procedure of pubhcat10n of banns or issue of a 

special licence, appmntment of marriage officers, solemmsatlon 

and reg1strat1on of marnages, as well as impediments and penalties 

charactenstlc of chnstian marnage The present Marriage Act 

is broadly similar m principle to the ongmal proclamation, 

although It was later amended (as more and more Afncans 

marned m church) to make special prov1s1on for marriages of 

Afncans These were required always to fill m a form declaring 

either that they had never been marned under customary law or 

that whatever marnage they had contracted had been dissolved 

under the law 

THE CONSEQUENCES OF MARRIAGE 

The personal consequences of marnage under the law of the 

Protectorate were those applied m the Cape on 10 June 1891 

These include the spouses' obligation to cohabit with one another, 

reserve to one another 

another, marry no one 

monoganous marnage 

"absorbed" into that of 

exclusive conjugal 

else, and other 

The status of 

the husband, she 

nghts, support one 

attnbures of the 

the woman became 

henceforth lost the 

capacity to acquae a domicile of choice the husband alone 

determining the domicile of the marnage In addition, the 

husband as a result of the marriage became head of the 

household having the final say m family matters, having sole 

guard1ansh1p of the minor children of the marnage This is 

often referred to as the "personal" aspect of the husband's 

manta! power, which is an mvanable consequence of a marriage 

under the common law In Its stnct form, this gave the husband 

power to decide whether or not his wife could work, how many 

ch!ldren she would have and gave him the right moderately to 

chastise her 

127 



The propnetary and rnvanable consequences of marnage 

depended on whether the marnage was In or out of "community 

of property" Where It was In community, this entailed a poolrng 

together of the spouses' assets Into one 11 JOint estate" which, 

although stnctly each spouse held a half share, was 

administered solely by the husband by virtue of his manta! 

power The wife requ1red the assistance of her husband to 

transact or lmgate and there was community of profit and loss 

Marnage out of community was effected by a contract entered 

before marnage (ante-nuptial contract) which, normally, excluded 

all the attnbutes of marriage In community although stnctly, 

one must specifically exclude the manta! power by contract, 

otherwise It attaches Under the common law, all 

were assumed to be In community of property, 

contrary was provided In an ante-nuptial contract 

marnages 

unless the 

Later, however, an exception to this was made for the 

propnetary consequences of proclamation marnages between 

Afncans which, unless an ante-nuptial contract was entered rnto 

and registered In the Deeds Office, would be "held, may be 

disposed of, and unless disposed of by will, shall dissolve accordrng 

to the customary law" The only other snuauon In which the 

common law could be applied to the property of married Afncans --, 

was under the "Native Marriage Proclamat10n" (later known as 

Afncan Divorce Proclamation), Proclamation no 19 of 1926 By 

this law, courts of District Officers were given Jur1sd1ct1on to 

hear c1V1l actions for divorce and nulh ty of marnage where both 

spouses were Afncans, and were In addition empowered to apply 

the common law In cases where they considered It would be 

unjust or rnequnable that matnmonial property should be dealt 

with accordrng to Afncan law, regard berng had to the1r mode 

of h fe or pr10r d1spos1t10ns of property ,-I 
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POST-INDEPENDENCE DEVELOPMENT 

The above was the state of the law relating to marnage 

until Bechuanaland attained independence m 1966 The 1966 

Independence Constitution created a Parliament which was 

empowered to pass laws, although some of the proclamat10ns 

(including the Marnage Proclamation) were retained substantially 

with few amendments (especially m terminology) 

It was only m the late sixties and early seventies that 

Parliament made a move to amend the common law of marriage 

and related matters It is mterestmg to see the direction which 

legal development m this area took 

THE CONSEQUENCES OF MARRIAGE 

The only development m this respect relates to the proprietary 

and not the personal consequences of marriage under the Common 

Law Changes were introduced by the Married Persons Property 

Act, No 69 of 1970, which reversed the pos1t10n at common 

law the three elements of marnage m community were excluded 

from all marnages whose matrimomal domicile is Botswana 

contracted after 1 January 1971 unless the spouses express rheu 

wish ro be married m commumry though a document registered 

m the Deeds Registry The motive behind rh1s development, 

according to the then Minister of State, was as follows 

Under the common law the property of married persons, 

who are nor Afncans, falls mro a common pocl which, 

although JOlntly owned by the spouses, is entirely controlled 

by the husband unless the spouses execute an ante-nuptial 

contract before marnage This places the wife, m relation 

to the property of the marriage, m almost the same pos1t10n 

as a minor child This is considered to be inconsistent with 

the status of women today The bill makes prov1s1on for 

community of property to disappear after 1 January 1971 

unless the spouses wish to be married m community 16 
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Thus, for those who marned after 1 January 1971, an ante­

nuptlal contract was no longer necessary should they wish to be 

marned out of community, those who wished to be marned 1n 

commumty had to fill out the form provided 1n the Flfst Schedule 

This procedure 1s much cheaper than executmg an ante-nuptial 

contract as It 1s administered at the Office of the D1stnct 

Com m1ss10ner 

There 1s a s1gmf1cant departure from the: above as far as 

the propnetary consequences of marnages between Afncans are 

concerned The property of Afncans marned under the Act 

contmues to te governed by customary law (as was the case 

under section 19 of the Marnage Proclamat10n) unless the spouses 

spec1f1cally opt out of the customary law The Second Schedule 

to the Act provides two forms which are 

mechamsms as well as a method of 1nd1cat1ng 

wish to be marned 1n or out of corrmumty 

this special prov1s10n for marnages between 

much concern among members of Parliament, 

felt there should be "one law for everyone 1n 

both opt mg out 

that the spouses 

The retention of 

Afncans caused 

many of whom 

Botswana" The 

M1n1ster of State, however, soon allayed thelf fears when he 

exp lamed 

It should be appreciated Mr Speaker that most of the 

Afncans here still prefer thelf customary law to be applied 

as far as their property 1s concerned The word 'Afncans' 

was not used to bnng 1n some sort of d1scnm1nat1on 
17 

An 1nterest1ng question which anses quite often has been 

the extent to which a statute mod1f1es or replaces the common 

law In this particular case for mstance., what 1s the effect of 

the exclusion of commumty of property, profit and loss and the 

manta! power or the mvanable consequences of marnage at 

common law' In particular, what aspect of the manta! power 

1s excluded' It 1s submitted that smce the statute deals with 

the property of marned persons, only the property aspect of the 
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manta! power was bemg excluded In any event, one should .-.i 
normally assume that a st~tute mod1f1es the common law only 

when It uses d!fect language to that effect 
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THE LAW OF DIVORCE 

The common law grounds for divorce have undergone much 

change m many countries and Botswana has been no exception 

to this trend The trad1t1onal Roman-Dutch law grounds for 

divorce were based on proof of a matnmomal offence adultery 

or mahc1ous desertion The Matnmomal Causes Act of 1973 

changed this 

After the commencement of this Act the sole ground on 

which an action for divorce may be presented to the court 

by either party shall be that the marriage has broken down 
18 irretrievably 

The party allegmg manta! breakdown must prove one or 

more of four facts laid down by the Act These are briefly 

defendants' adultery which makes hfe mtolerable for the plamt1ff, 

,- defendants' behaviour bemg such that plamt1ff cannot reasonably 

be expected to hve With defendant, defendants' desertion of 

plamuff for a contmuous two year period immediately before 

the action and, lastly, hvmg apart for two years 1mmed1ately 

before the action and defendant consents to the divorce In 

addition to i:roof of one or more of the above, the court must 

be satisfied on all the evidence that the marriage has broken 

J 

~' 

down beyond repair A considerable volume of case law has 

developed on this issue some of which show all signs of critical 

JUd1c1al mterpretatlon 
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THE LAW OF SUCCESSION 

This area, hke marriage, 1s one in which there has been 

leg1slat1ve developments, some of which had the effect of altering 

Roman-Dutch law concepts The freedom of testat1on generally 

recognised by the common law with some restrict10ns has been 

retained subject to compliance with established procedures for 

the execution of wills Ongmally, there were doubts as to 

whether Africans could validly execute a will but these were 
19 

cleared as recently as 1964 As far as Intestate succession 

Is concerned, alterat10ns \\ere made as early as 1934 when the 

Succession Proclamat10n was passed The proclamation was 

intended to give succession rights to someone whose 'pouse had 
I 

died without leaving a WI II dnd to whom they were married out 
20 

of community It was amended m 1970 to increase the 

amount recoverable as well as to provide for spouses married in 

com munny of property This Act also allows dependants of a 

deceased person who ha~ not made adequate pov1s1on for them 

in h1~ or her w1 II to cla1 m maintenance from th€. estate This 

1s a s1gmf1cant innovation especially m view of the potent1ally 

harsh consequences complete freedom of testat10n may bring 

It 1s 1 mportant to note, however, that the Act does not apply to 

the estate of any person who dies either wholly or p<lrtly 

intestate where the rights of succession to such estate 
21 

are deter mmable m accordance with customary law 

The above effectively means that the Act 1s not available 

to Batswana whose breadwinner dies intestate since, according 

to the Customary Law (Application and Ascertainment) Act of 

1969, the intestate heirs cf tribesmen and the nature and extent 

of their inheritances are determined by customary law 
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CONCLUSION 

The above account has attempted to 1dent1fy some of the 

developments which have taken place in spec1f1c areas of the 

received Roman-Dutch Law As has already been observed, the 

law which obtained in the Cape Colony at 1891 was not the 

"pure" Roman-Dutch law applied in Holland during the Dutch 

Republic - rather, 1t was a mixture of that law and English 

law The course taken by that law was influenced by a number 

of factors, some of which operate to this day 

Firstly, the persons charged with Its adm1mstrat10n, D1str1ct 

Officers, Resident Magistrates and so on 1mt1ally did not always 

have legal training This obviously had 1mplicat1ons for their 

capability or interest to develop the law into a sufficiently rich 

and coherent legal system adaptable to changmg social and 

other conditions The political orientation of these officers, 

especially the High Comm1ss10ner who viewed the Protectorate 

as an appendage of South Africa also played a part m Its 

development or retardation The development of the legal system 

along racial Imes also played its part m this process that the 

common law origmally did not apply to Africans meant that less 

cases came to court callmg for Its application This must have 

had an impact on the development of the Roman-Dutch law, m 

view of the fact that It applied only to a small minority of the 
22 Protec.torate's population Thus although Pam considers the 

High Comm1ss1on Territories to have been fortunate m their 

mheritance of such a rich legal system as the Roman-Dutch law 

the pohtlcal atmosphere at the time of reception might have 

transformed the "fortune" 

Although Parliament has mtroduced some innovations mto 

aspects of the common law, there 1s no doubt that some of Its 

archaic concepts and institutions remain to be altered As to 

whether It 1s desirable to "develop" the common law, the usual 

answer may be furnished, which 1s that the parts which are 

relevant or appropriate for local conditions be retamed Fmally, 

changes should not be cosmetic or create more confusion especially 

m matters concerning choice of law in private law matters for 
Batswana, who constitute the majority of the country's population 

and whom the law does not "reach" 
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Family Prov1s10ns) Act, 1970 
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THE RECEPTION AND DEVELOPMENT 
OF THE ROMAN-DUTCH LAW 

IN SRI LANKA 

C G Weeramantry 

INTRODUCTION 

Sn Lanka 1s the only JUrtsd1ct10n outside the African continent 

in which the Roman-Dutch law 1s a hvmg system Havmg had 

my trammg under that system, practiced under that system, 

taught under that system, and judged under that system, I have 

a great affection for It It has worked well for our people and 

as far as I can read the 1nd1cat1ons It w!ll contmue to serve 

them well 

detect no clamour for Its replacement although Intensely 

nauonahst sentiment has caused the reiect10n of many other 

ahen 1nst1tut1ons see rather an acceptance of Its mellowness 

of pr1nc1ple as bemg In harmony with the mood and the needs of 

our people Our tradmonal systems have been based upon a 

non-formalist, non-technical and readily acc.ess1ble apparatus of 

courts and concepts, and It may be that some ot those features 

have been discerned by our people in the Roman-Dutch Law 

For the beneht of those unfam1har with our history I must 

at this pomt digress mto a short historical sketch This 1s 

necessary because there has been a very long ex1st1ng system of 

tradltlonal law In the country gomg back to the date of the tound­

mg of Sn Lanka In 543 B C For upwards of two thousand years 

we have had a contmuous chronicle ot our history ma1nta1ned 

from generation to generation, and this gives us rrany 1ns1ghts 

Into the legal attitudes and 1ud1c1al structures of our ancient 

c1v1hsat1on 

There was a very early flowermg of culture and commerce 

In Sri Lanka and we have records, for example, at the time of 

the Roman Emperors that Sri Lanka mamtamed an embassy 1n 

the court of Rome This 1s recorded also 1n Gibbon and various 

Roman chronicles Many of you w1ll remember Milton's Imes 1n 

Paradise Regamed referrmg to the embassy at the court of Rome 

from Sn Lanka This c1v11Isat1on flourished for centuries 
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Under the impact of a senes of 1nvas1ons from south India 

the ong1nal S1nhalese K1ngdom which had Its capital In the north­

central part of the island withdrew Into the hills and by the 

time Western 1nvas1ons began a powerful k1ngdom had developed 

In the hills around the city of Kandy Here, even while European 

powers occupied the coastal areas, the ancient law was preserved 

The term Kandyan Law thus refers to the ancient law that was 

preserved In that mountain k1ngdom which held its own aga1nst 

the Portuguese, aga1nst the Dutch, and aga1nst the Bnush up to 

1815 

Dunng the penod of European Interference or 1ntervent1on In 

the affairs of the island which commenced from 1505 there were 

three successive regimes the Portuguese (1505 - 1656), the Dutch 

(1656 - 1796, and the British (1796-1948) The Kandyan prov1nces 

still held out aga1nst the Br1t1sh from 1796 and It was only In 

1815, nearly 20 years later, that the Kandyan prov1nces were 

ceded to the Brmsh 

The Bnush then began their dom1mon over the entirety of 

the island only 1n 1815 The Portuguese and the Dutch and the 

Br1t1sh up to 1815 had no dom1n1on over the central area but 

were conf1ned only to the mant1me prov1nces 

Apart from the Kandyan law you will also hnd In any 

d1scuss1on of Sn Lankan law a reference to vanous other legal 

systems We have today a population of about 15 milhon people 

1n Sn Lanka and of them close on a m1lhon are followers of the 

Islamic faith They are people who came over to the island as 

traders at vanous times from the thirteenth or fourteenth century 

onwards and they settled In the coastal areds in great numbers 

The Mushm law or Islamic law has always been dpphed to this 

group 

Descendants of those who came from South India, who are 

the Tamils, have been In the northern part of the island for 

centunes, 1f not thousands of years Their system of law, known 

as the Thesawalama1, 1s a customary system which has certain 

well-def1ned rules In regard to succession, personal property, and 

matrI mom al affa1rs This system continues to be apphcable 
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We have then the Kand}an law, the Islamic law, the 

Thesawalama1 and in addition to that, during the penod of Dutch 

rule there were also systems of law applicable to smaller sections 

of the populat10'1 For example there 1s a group cf people 

indulging in trade and commerce known as the Chett1es of Colombo 

who had their own particular system of laws There was a set 

of people on the east coast, who were fishermen by trade, who 

had another set of personal laws applicable to them known as 

the Mukkuwa law L1kew1se the people of the province of Puttalam 

also had a set of laws wluch was particular to them 

This preliminary sketch will, It 1s hoped, convey some general 

idea of the various legal systems in the island at the time of 

the advent of the Dutch 

For upwards of two thousand years a cont1riuous system of 

courts has thus functioned in Sn Lanka, generating high 

expectations of the JUSt1ce system in the country This expectation, 

by and large, the Roman-Dutch system has fulfilled The law's 

delays, the formalities of structured courts, the expense of legal 

representation, the exclusiveness of a pnvileged legal profession 

- all of these have in one form or another interfered with the 

achievement of such a result but 1t 1s not at the door of the 

Roman-Dutch Law that the blame for such 1mped1ments can be 

laid Our court structure, our legal procedures and our legal 

profession have not been based upon the corresponding I<oman­

Dutch institutions In southern Africa far more of these adiect1val 

institutions are based upon the Roman-Dutch law In Sn Lanka 

we have only the substantive content of Roman-Dutch law and 

that too only in relation to civil disputes The applicability of 

Roman-Dutch principle 1s thus perhaps more limned than It 1s in 

the southern African Roman-Dutch iurisd1ct10ns 

Despite the !ormahsrP, delay and expense of some of our 

court procedures - shortcomings \\h1ch we no doubt share with 

many other iurisd1ct1ons the funcuomng of the substantive 

Roman-Dutch law has not been a cause for crit1c1sm at any 

level 
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The reputation of the Roman-Dutch law as a system of 

well-rounded principles, equitable and egalitarian, stands high in 

Sn Lanka It 1s worth reminaing ourselves in this connect10n of 

a fundamental thread runmng through the Roman-Dutch system, 

to which all judges adm1mstering the Roman-Dutch law are 

committed as part of then jUd1cial calling So fundatl'ental 1s 

this that no legal system professing to be based upon the Roman­

Dutch law can ignore It, and this dovetails into the principles of 

equality built into the Sn Lankan constitution 
1 A quote from Voet 

The law ought to be just and reasonable both in regard to 

the subject matter, dnecting what 1s honourable and forbidding 

what 1s base, and as to Its form, preserving equality and 

binding c1 tlzens equally 

To paraphrase, the Roman-Dutch law 1s the embodiment of 

equity Equality hes at the heart of equity Without equality 

before the law there can therefore be no Roman-Dutch law or 

truly Roman-Dutch legal system That insistence on equality 

runs through our legal system as It runs through our national 

hfe 

This insistent demand for equality manifests Itself at all 

levels of social and national affa1rs Indeed m Sn Lanka, the 

people, not satisfied with pol1t1cal equality and legal equality, 

fought hard for social equality and an important social revolut10n 

occurred m 1956 in which the common man, feelmg left out 

from the world of pnvilege, demanded and received greater soczal 

recogmt10n - a 'place m the sun', as some µuiltlc-<tl ~logans put 

1t The best evidence of the recept10n of the Romdn-Uutch Law 

mto the mmds and lives of Sn Lankan people 1~ thdt dt no stage 

m this great campaign was the Roman-Dutch law ~een as bemg 

an oppressive instrument by which those m power and privilege 

entrenched themselves The courts, the profess10n, the legal 

procedures, might have attracted some of the blame, but not the 

Roman-Dutch law 

Having made these general observat10ns I shall now proceed 

to examine m greater detail the manner of the recept10n of the 
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on 27 October 1798 to the Directors of the East India Company, 
\ 

refernng to the legal system of the Dutch era which the Bnt1sh 

had inhented, and more particularly to Its procedural aspects 

I confess a nearer acquaintance with that JUnsprudence and 

the mode of Its adm1mstrat10n here has convinced me that a 

more dilatory, expensive, 1neff1c1ent and negligent system 

could not be imagined 

Yet one hundred and eighty six years later, the system 

continues m full vigour, surviving a century and a half of Bnush 

rule and close on forty years of indigenous rule 

How came 1t that the Bnush who pnded themselves on the1r 

own legal prowess and mst1tut1ons \\ere content to accept the 

law left m the conquered country by a defeated ah en ruler' 

How came it that an mdependent nation with great legal skills 

and a desire to make a break w1 th Its col om al past still clings 

to these vestiges of an age of foreign dommat10n' What prognoses 

can be made fort he future' 

The study is a fascmatmg one, wnh deep relevance to JUr!S­

prudence, history, soc10logy, psychology and politics Must law, 

as Sav1gny held, necessarily reflect the historical evoluuon and 

needs of a people, to be thrown up spontaneously and gradually 

m the course of Its voyage through the centuries' Does the Sn 

Lankan expenence Join other phenomena of iunstlc history such 

as the American-imposed Const1tut1on of japan in providing 

exdmples of the flounshing of totally imported 1nst1tut1ons upon 

an ah en sod' Does history shape the desumes (including the 

legal dest1mes) of a people, or do the people shape their legal 

history or does the truth he in-between' What ms1ghts can 

soc10logy, psychology and polltlcs provide for the survival of this 

JUnst1c phenomenon' There 1s nch material here for the 

researcher, especially in the posr-mdependence penod It would 

be beyond the scope of this paper and beyond the competence of 

the author to attempt to answer these questions, but some 

suggestions regardmg possible reasons will be offered 
139 



The Sn Lankan experience has special relevance for Lesotho 

m Its centenary year of Roman-Dutch law, for, unhke South 

Afnca, both these countries are not dominated, as South Africa 

1s, by a group d1rectly hnked with Holland Indeed m Sn Lanka 

the descendants of the Dutch, the Burghers, no longer occupy 

the pos1t1on of rnfluence they occupied under the Brltlsh Many 

of the more influential have migrated Many of the rest are 
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merging with the local population The1r influence as a community :-1 
1s no longer what It was, but still the law the1r ancestors 

introduced contrnues 

We have already noted that the Dutch occupat10n of Sn 

Lanka did not extend to the whole territory of the island The 

ancient kingdom of Sn Lanka continued m Kandy, the hill capital 

to which successive waves of foreign invasion had dnven the 

monarchy, but from Kandy the Kandyan King exercised sovereignty 

over a substart1al part of the island The Dutch occupation was 

confined to the mar1t1me areas 

This had a s1gmflcant legal effect, for whatever the conqueror 

might do, the ancient Sinhalese laws and customs were not a 

dead system but continued to hve on m the Kandyan kingdom 

The blanket 1mpos1t1on of Dutch law upon the Sinhalese was 

thus, 1f 1t were even attempted, a more d1ff1cult task than would 

have been the case 1f the Dutch held sway over the entire island 

Moreover there were other systems of law as well, such as the 

Muslim law and the Thesavalama1, which could not be overlooked 
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The laws adm1mstered by the Dutch were the following 

(a) The Statutes of Batavia, 

(b) Local Statutes and Regulations passed by the Dutch 

Government m Sn Lanka, 

(c) The Personal Laws of vanous sections of the population, 

(d) The Roman-Dutch Law (using that term m a wide 

sense to include not only the law stated m the 

textbooks of the great Dutch iunsts but also to 

enactments of the federal and provincial legislatures 

m The Netherlands) 
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THE STATUTE OF BATAVIA 

Under mstruct1ons issued m 1632 by the Council of the 

Seventeen, 1ust1ce was to be done at Batavia and other places 

under the dom1mon of the Dutch East India Company m accordance 

with the mst1tut1ons and practices observed m the provmces of 

the Umted Provmces These statutes appeared m two collections 

known as the Old Statutes of Batavia or Van D1emen's Code 

(1642) and the New Statutes of Batavia or Van der Parra's 

Collection (1784) 

It 1s important to note m this connection the last paragraph 

of the Old Statutes of Batavia It provided that unless special 

prov1s1on 1s made m the Statutes, the laws and statutes and 

customs m use m the Uruted Netherlands shall be observed and 

mamtamed, and, failing them, recourse shall be had to the written 

laws so far as they are consistent with the circumstances of 

those countries and capable of application. The New Statutes 

contamed a s1m1lar prov1s1on m Its preamble which recited that 

It was mtended "for the enlightenment and direction of all judges 

and 1ud1c1al officers at all the settlements of the Netherlands 

Indies outside Java m so far as they shall be applicable there 

and the cond1t1on of those places and our authority there shall 

apply II 

During the period of Dutch rule the Statutes of Batavia 

were made applicable to Sn Lanka When and how this 

mtroduct1on occurred has been a matter of some controversy 
2 While m 1822 Chief justice Sir Hardmge Giffard noted a 

report by the Keeper of the Dutch Records that there was no 

mformat1on on the date of their mtroductlon, m 1904 the Supreme 

L_J Court noted a report from the Government Arch1v1st that they 

were Introduced by a resolution of the Governor m Council dated 
3 

3 March 1666 On a perusal of the mstruct1ons issued by the 

Governor General and Council m India (complied by Rycklof van 

Goens) to the Governor of Ceylon m 1656 we fmd 1t stated 

however that JUstlce must be admm1stered "m accordance with 

the Statutes of Batavia as m force here, makmg no alteration 

therem" 
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This pomts to the conclus1on that they were made applicable -

m 1656 Itself, the year of commencement of Dutch rule Agam, 
4 while the mem01r of Zwardecroon, Commandeur of Jaffnapatam, 

which gives us much mformauon about the legal system, makes 

no menuon of a date, the memoir of Governor Cornelius Joan 

Simons ( 1707) states that the Statutes of Batavia and the Placaats 

"have been more than four times proclaimed here" 

The available matenal seems thus to pomt to the statutes 

1'avmg been adm1mstered by the Dutch m Ceylon from the 

commencement of the1r rule, a conclusion remforced by the 
5 memmr of Governor Rycklof van Goens to the effect that no 

other forms of 1ust1ce ought to be Introduced other than those 

"presently m force as regulated by the laws of the fatherland 

and the Statutes of Batavia " 

Whatever the1r precise date of introduction, these statutes 

certainly were of great importance to the reception of the Roman­

Dutch law m Ceylon, for they were an attempt to alter or modify 

the iunsprudence of Holland so as to "reconcile the Company's 
6 

government to the spmt of the people whom the Dutch conquered " 

These Statutes have been 1ud1c1ally recognised after the 
7 

commencement of Brmsh rule as havmg legislative force m Ceylon 

LOCAL STATUTES AND REGULAT101"S 

The Statutes of Batavia were of course not the only leg1slat1ve 

instruments made applicable m Sn Lanka durmg the century and 

a half of Dutch rule Plakaten applicable to Sn Lanka were 

issued from time to time both from The Netherlands and from 

Batavia These were entered m registers known as the 

Plakaatboeken 
8 
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THE PERSONAL LAWS 

The Statutes of Batavia contained, as we have seen, a prov1s1on 

for the1r mod1f1cat1on to the extent necessitated by local 

c1rcumstances The c1v1I courts in the maritime provinces included 

local inhabitants especially for dec1s1ons in cases concerning 

land, as their advice was essential on matters of local custom 

In the result the personal laws and customs of the indigenous 
9 population received pract1cal recogmt1on 

Sn Lanka was rich, moreover in the area cf the personal 

laws, for 1t had at least four recognizable sets of personal laws 

in the Dutch terntones - low-country Sinhalese, Jaffna Tamil, 

Mushm and Mukkuvar 

(1) Low-country Sinhalese Custom 

Hendrick Zwaardekroon, Commandeur of jaffna, in his 
10 memo1r of 1697 observed the existence of many native customs 

according to which c1v1l matters have to be settled "as the 

inhabitants would consider themselves wronged 1f the European 

laws had to be apphed to them " Though he was speaking with 

reference to the province of jaffna, this shows a readiness on 

the part of the Dutch to apply local custom in other provinces 

as well - a w1lhngness evidenced by the presence of experienced 

Sinhalese on the landraads 

There 1s controversy however regarding the extent to which 

low-country customary Sinhalese law survived through the century 

and a half of Cutch rule, for an early Chief justice, Sir Richard 

Ottley, observed in answer to questions addressed to him by the 

Royal Comm1ss10n of inqmry that the Sinhal~se generally abide 

by the Dutch law Despite the willingness of the Dutch to 

adm1mster custorr ary law among the low-country Sinhalese, It 

may well be, therefore, that this body of la}v lost some of Its 

vitality during the Dutch occupation 
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n) Thesawalamai 

D1ssawe Claas Isaacs in 1707 complied a code of customs 

applicable to the "Malabar inhabitants of the province of jaffna " 

The Thesawalama1 was a system of personal law api:;hcable to 

this grcup of persons and was adm1mstered by the Dutch 

111) Muslim Law 

The Dutch adm1mstered the Muslim law to the Muslim 

inhabitants of the provinces under their rule Indeed they had 

compiled a Code of Muhammedan Law known as the Byzanderwatten, 

to govern the Mushms in the East Indies and this seems to have 

been applied to the Muslims of Ceylon 

1v) Mukkuva Law 

A group of sea fishermen thought to hail from the Malabar 

coast were known as the Mukkuvas They hved on the East 

coast in Battlcaloa and the adjacent d1str1cts and were subject 

to their own customary laws These were never interfered with 

by the Dutch courts of law This system of law was in existence 

at the commencement of Bnush rule but eventually died out and 
11 was 1mplic1tly abolished by leg1slat10n in 1876 

v) Other Systems of Personal Law 

In addition to all the personal laws mentioned, the Dutch 

recogmsed also the personal laws of other small groups such as 

those of the Chetty inhabitants of Colombo and of the inhabitants 

of the province of Puttalam The Dutch Governor Falck in fact 

expressly ordered, when the provmce of Puttalam was ceded to 

the Dutch by the King of Kandy, that all clVll cases should be 

decided according to local custom 

THE ROMAN-DUTCH LAW 

It will thus be seen that the Roman-Dutch law was not 

applied as a blanket system govermng all the people under Dutch 

rule but that careful exceptions \\<ere made for spec1f1c groups 

The Roman-Dutch law was m fact only applicable in the 

event of there being no rule already contained m the Statutes of 

Batavia or m local ordinances and in the absence of local custom 

goverrung the matter 
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The extent of apphcal:.1hty of the Roman-Dutch law dunng 

the penod of Dutch rule has been summansed l:.y De Sampayo J 

in these terms 

It 1s of course true as a general propc s1t10n that the Roman­

Dutch law prevailed in Ceylon under the Dutch Government 

But think 1t more correct to say that what so prevailed 

was not the whole body of Dutch laws, including legislation 

due to peculiar circumstances of ume and place, but only 

what may be called the Common Law of Holland, or so 

much of It as was suitable to local needs and circumstances, 

while this v.as supplemented from time to ume, as necessity 

arose, by local leg1slauon Thus for example, land tenures 

peculiar to Holland were never received into our law 1112 

Illustrative of this principle 1s the fact that the rules of Roman­

Dutch law proh1b1t1ng donations to rehg1ous houses and gifts for 

pious causes were never enforced in Ceylon, as being a measure 

peculiar to Holland 13 

The foregoing background enables one to appreciate the legal 

situation which greeted the Brmsh upon their assumption of the 

rulersh1p of the maritime provinces 

THE BRITISH PERIOD 

The reader will also remember that though the penod of 

British rule in Sn Lanka commenced with the capnulauon of 

the Dutch in 1796 1t was not until the annexation of the Kandyan 

Kingdom in 1815 that the Brmsh became the rulers of the entire 

country 

By proclamation of 23 September 1799 the law and 

institutions which "subsisted under the ancient Government of 

the Umted Provmces" were declared to be the basis on which 

the Bnt1sh would conduct the adm1mstrat1on of iusuce 

145 



The various customary systems of law to which reference 

has been made were then mhented by the Bnt1sh In addition, 

the Kandyan law also became applicable to the Kandyans with 

the annexation of the Kandyan Kingdom m 1815 

The systems uf personal law which survived under the Br1t1sh 

were only the Kandyan law, the Thesawalama1 and the Muslin 

lay, Low-country Sinhalese law, Mukkuva law, the customs of 

the Chemes of Colombo and of the people of Puttalam all fell 

mto desuetude for one reason or another and the persons who 

were governed by those systems came under the Roman-Dutch 

law as the residuary common law applicable m the absence of 

governing local custom The Roman-Dutch law would also operate 

as the residuary law where a recognised personal law 1s silenr1 4 

The settled principle of English law and policy that colonies 

acqu1red by cession or conquest retained their old law so long 

and so far as 1t remained unaltered by the new ruling power no 

doubt was one of the reasons for the Proclamation of 23 September 

1799 This did not of course mean that the Br1t1sh had no 

mtert1on of making a different dispensation once they had the 

time to settle mto the government of the1r new territory It 

would not be unreasonable to mfer that prevailing mternat1onal 

conflicts and uncertainties regarding the future of specific colonial 

terntones caused the Bnt1sh to defer a f1rm dec1s1on on the 

system of law they would choose for the future governance of 

the island Indeed Governor North, the f1rst Bnt1sh governor 

(whose views regarding the Roman-Dutch law we have already 

noted), received spec1f1c mstruct1ons from the East India Company's 

Directors advising him that 
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His Majesty has deemed 1t expedient and has accordingly 

directed that, for the present, the temporary administration 

of JUStlce and police should, as nearly as c1rcumstances 

will permit, be exercised m conformity with the Laws 

and Institutions that subsisted under the Dutch government " 
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DEVELOPl\1ENT AND APPLICATION OF THE ROMAN-DUTCH LAW 

The prolonged nature c,f the hostilities with France, which 

culminated in the same year in which the Kandyan Kingdom was 

annexed, was also a factor which must have delayed a defin1t1ve 

dec1s1on on the island's future common law The intenm adoption 

of the Roman-Dutch law would not naturally have been very 

welcome to many Bnt1sh administrators who perhaps shared 

Governor North's dim view of the ments of this system This 

attitude stemmed partly from lack of the necessary interest to 

acqmre a knowledge of the rudiments of a different legal system, 

from the common lawyer's traditional belief, widely prevalent in 

England through the wntlngs of Blackstone and others, that the 

English system was the epitome of legal excellence and partly 

no doubt to 5heer intellectual laziness 

Thus we find an early English judge observing that "the laws 

of contract except in a few unimportant points are the same m 
15 principle in the English and the Roman-Dutch law 11 

L1kew1se Sir Hardmge Giffard, an early Chief justice, wrltlng 

after a quarter century of British administration of the Roman­

Dutch law thought that 11 A short Code recognising the English 

law of contract ana intestacy seems all that 1s reqmred for 
16 the c1v1l jUnsd1ct1on 11 

There were no doubt many English judges and off1c1als who 

continued to chafe against having to administer this alien system 

After nearly a hundred years of Its prevalence under their rule 

we fu1d Mr justice Clarence, ~enior Pmsne justice, wnting in 

the Law QL arterly Review in 1886 11 All remains of the Roman­

Dutch law should be cut down and grubbed up, root and branch 1117 

It must not be thought however that these were the attitudes 

of all English off1c1als There were notable exceptions Thus 

Berwick D j , who functioned in the early part of the nineteenth 

century, was reputed for his knowledge of the Roman-Dutch law 

and was one of the foremost authontles of his time on this 

subject About a hundred years later R W Lee, the author cf 

many noteworthy books and articles on the Roman-Dutch Law 
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(mcludmg the well-known textbook Introduction to Roman-Dutch 

Law which formed the staple diet of man} students of the 

subject), was a magistrate m Ceylon But these were perhaps 

exceptions There was n.uch ignorance on the part of many 

Brmsh judicial off1c1als concermng the Roman-Dutch law 

However a new force was growmg up which helped m altermg 

attitudes and retammg the Roman-Dutch law Indigenous legal 

education started early m Sn Lanka, with a Council of Legal 

Education bemg responsible for the education ana exammat1on of 

those des1rmg to be Proctors or Advocates of the Supreme Court 

Barristers called to the bar m England were entitled to automatic 

adm1ss1on m Ceylon, but they constituted only a small proportion 

of the total strength of a legal profess10n which was growmg m 

numbers and mfluence From the last quarter of the mneteenth 

century lawyers tramed m Ceylon were developmg an affection 

for the Roman-Dutch law and takmg a pride m admm1stermg It 

Probably there entered mto this also a feelmg that the locally 

tramed lawyers enjoyed m this respect an advantage over their 

England-returned brethren and that a knowledge of the vanous 

legal systems m the country - Kandyan, Muslim, Thesawalama1 

and the Roman-Dutch were the essential prerequisites to success 

at the bar Outstandmg lawyers appeared, who had made their 

name on their knowledge ot the Roman-Dutch law and mdeed 

outstandmg legal families also appeared - the Pere1ras, the D1as's 

and the Jayewardenes for E.xample - who earned on this legal 

tradition Through successive generations so much was this feelmg 

prevalent that m many legal fam1l1es whose members were readmg 

for the bar there was a deliberate preference for the local law 

school rather than the Inns of Court The Jayewardene family, 

which produced five out stand mg advocates m one generation (two 

of whom became judges of the Supreme Court) and the Pereira 

family, which produced both outstandmg Roman-Dutch scholars 
18 

and practitioners and judges, are promment examples 
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It 1s significant that the f1rst President of the Ceylon National 

Congress and the father of the University movement m Ceylon, 

S1r Ponnambalan Arunachalam, spoke of "our precious inheritance 

of the Roman-Dutch law" m the preface to his Digest of the 

C1v1! Law of Ceylon (1910) and that he attempted m that work 

to restate the Roman-Dutch law as modified by the English law 

up to this time 

Emment judges such as Walter Pereira, Thomas de Sampayo, 

the jayewardenes and T)lomas Garvm adapted the Roman-Dutch 

law to local s1tuat10ns, rendering It an mcreasmgly suitable tool 

for the resolution of clVll disputes 

The jUd1c1ary was mdeed a very active agency for the 

development of the Roman-Dutch law, sometimes bemg a.heac: of 

the South African courts m this regard A prime example of 

this comes from the sphere of causa m regard to which Wendt 
19 --

1 , m Lipton v Buchanan, defmed the concept as denotmg "the 

ground, reason or object of a promise g1vmg such promise a 

bmdmg effect m law " He pomted out that It had a much 

wider meaning than the English term 'cons1derat10n' The Supreme 

Court, m c.onf1rmmg this dec1s1on m review, drew attention to 

the contrary view then preva1lmg m South Africa It will be 

remembered th<!t m South Africa there was ull 1919 a strong 

school of thoi.ght headed by Lord de V1l11ers that causa could be 

equated with the cons1derat10n of English law - a view dec1s1vely 
20 rejected only m Conrad1e v Rossouw 

To these forces there were added also the forces of 

nationalism which were takmg shape m Sri Lanka m the fust 

quarter of this century These forces spelt out certam att1tude,s, 

one of which was the emphasis of things local as opposed to 

British, and the Roman-Dutch la\\, with now a century of 

adaptation to local needs behmd It, was among the 'local' 

mst1tut10ns which contrasted with the rulmg power's 1mpos1t1ons 

There was by now no viable body of md1genous law which could 

have supplied a legal system for the whole country beyond the 

Roman-Dutch law and as such 1t tended to develop and prosper 
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The concepts of reasonableness and egahtananism which 

underhe the Roman-Dutch law have certain important historical 

connotations not without relevance in considering that system's 

appeal to a colonially subiugated or newly hberated people 

It will be remembered that the Dutch themselves were fighting 

a war of independence against Spanish coloniahsm The iur1sts 

were exh1bmng a reaction to the heritage c.f Spanish imperialism 
21 and, perhaps, the excesses of the Spanish inqu1s1t1on There 

was a conscious appeal to natural law and to the ideal element 

of equality because this ran against the coloniahst scheme of 

creating different classes 

Nanonahsts struggling for independence from coloniahsm or 

its 1mmed1ate after-effects would see rationality as a counterpoint 

to the colonial yardstick of power, equality as a counterpoint 

to the colonial structure of dommat1on and subordination 

In countries hke emergent and newly independent Sn Lanka 

as, I fancy, m Lesotho, there can hence be a remarkable degree 

of harmony, perhaps not consciously articulated, between nationalist 

ways of thmkmg and the underlying spmt of the Roman-Dutch 

law 

It might have been true that the Roman-Dutch law had 

itself been the law of conquerors But, as we have observed, It 

had been only gently introduced without a wholesale attempt to 

superimpose 1t blanket style upon the pre-existing legal systems 

At any rate 1t was now suff1c1ently distant in time to have lost 

the quality which a conqueror's law must often subserve 

Moreover the Common Law of the per10d of British imperialism 

often spoke in a language of uncertain import What was right 

and iust for the mother country was not always right and JUSt 

for the colonies What was right and iust for the rulmg castes 

and cadres was not always right and JUst for others 

When Lord Mansfield for example announced in rmging tones 

that the air of England \vas too pure for slavery to flourish he 

was only talking of the law of England In the colonies It was 

quite m order Contracts for indentured labour which v10lated 
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basic principles of ind1v1dual freedom were quite in order in the 

colomes long after all English lawyers had agreed they were 

unfit for England Blackstone's version of the Common Law of 

England was not necessarily the version that went into the colomes 

In other words the English Common Law was not based upon the 

1dealist1c element but was often bent to accommodate the real1t1es 

of power and special interests 

Sn Lankan lawyers of the Brltlsh colomal penod may well 

have felt this contrad1stinct1on between the inherited law and a 

possibly imposed English law when they worked hard for the 

development and adaptation of the Roman-Dutch 

H1stoncally we must remember also that at the time the 

Dutch lawyers were working out the Roman-Dutch law, Holland 

was in advance of all European countnes in the notion of ind1v1dual 

egalitanamsm England was still in the clutches of a ng1d class 

system In France the people were still weighed down by a 

monarchy and nobility which continued to enjoy pnv1lege while 

loading the poor with taxes In Russia the vast bulk of the 

people were no better than serfs Germany, struggling to repair 

the ravages of the Th1rty Years War, was in tatters In Holland 

alone the ind1v1dual had come into his own and the prosperous 

merchant class, successful through the1r own efforts, were fierce 

apostles ot the nghts of the ind1v1dual 

It was therefore Holland which was the source of insp1rat1on 

of those who chenshed the egalitanan ideal Not unnaturally 

John Locke, the great apostle of ind1v1dual liberty, denved n uch 

of his inspiration from Holland and spent considerable time in 

that country gathering ideas for his great work which became a 

cornerstone of American egalitanan thought as \\ell as of French 

revolutionary idealism 

It 1s natural, therefore, that the sp1r1t of ind1v1dual equality 

shines transparently through the Roman-Dutch law, free of the 

class or special interest bias of the colomal English law Perhaps 

It 1s not to be wondered at that 1t commended Itself to those 
) 

who were seeking a regime of equality free of the var10us forms 

of dominance and subordination inevitably associated with colornal 

rule 
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It 1s not suggested in this paper that this was the conscious 

motivation of the lawyer class that guided the Ceylon independence 

movement and at the same t1mt showed an affection for the 

Romar-Dutch law or that the affinities explored in this paper 

were spec1f1cally articulated by them It 1s suggested however 

that there 1s more than mere coinc1depce in the correspondence 

of the strivings of that group and the spmt of that legal system 

The one complemented the other and there was no need to look 

elsewhere except, where possible, to research and resuscitate so 

much as might be applicable of our own traditional law 

When today we are looking at the reasons for the retention 

and survival of Roman-Dutch law in such diverse iunsd1ct1ons as 

Sn Lanka and Lesotho there may be something in these thoughts 

which could be a pointer to the future course and development 

of the Roman-Dutch law in these iunsd1ct1ons 

PRINCIPLES OF THE ROMAN-DUTCH COMMON LAW 

A few more leading principles which have been JUd1cially 

stated regarding the extent of apphcab1hty of the Roman-Dutch 

law must now be noted Among these are the following 
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(a) It 1s only so much of the Roman-Dutch law as may be 

shown or presumed to have been introduced into Ceylon, 

that 1s in force 22 

(b) The principle JUst stated does not apply to fundamental 

principles of the common law enunciated by authorities 

regarded as binding wherever the Roman-Dutch law 

prevails Although such principles may be capable of 

being mod1f1ed in their local apphcat10ns by iud1cial 

dec1s1ons It would be only by a series of unbroken and 

express dec1s1ons that such a development could take 
23 place 
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c) There 1s a presumption that every part of the Roman­

Dutch law as It "subsisted unoer the ancient Government 

of the United Provinces," 1f not repealed by the local 

legislature, 1s still m force 
24 

d) The Roman-Dutch law has been mod1f1ed m many d1rect10ns, 

both expressly and by necessary 1mplicat1on, by statute 

law and also by 1ud1c1al dec1s10n 25 Illustrat10ns of 

1ud1c1al dec1s10n mod1fymg the Roman-Dutch common 

law may be drawn from many areas of law, and m 

some of these the Sn Lankan courts have at times 

applied the Roman-Dutch law m a manner even contrary 

to Its express formulat10ns and mterpretat1ons by the 
26 Appellate D1v1s10n of South Afnca 

The works of the Dutch iunsts from the sixteenth to 

the nineteenth centuries are accepted by the Sn Lankan 

courts as bemg of li1gh authority The iunsts most frequently 

cited are Johannes Voet, Hugo Crotms, Simon Van Leeuwan, 

Van der Keessel and Van der Lmden Of these writers 
27 Voet 1s the most highly regarded m Ceylon ana Voet 

would usually be followed m case of a conflict of authority 

This 1s not of course an invariable rule, and there have been 

occasions when the opm10n of Voet has been passed over 

and other 1ur1sts have been followed where then views seemed 
28 more acceptable, havmg regard to circumstances m Ceylon 

Collect10ns of Dutch dec1s10ns such as those of Naeranus, 

Neostadms and Sande are rarely cited m Ceylon However 

through reference to them by iunsts they become m practice 

a source of law m Ceylon Also not unimportant are the 

opm1ons of emment Dutch lawyers such as those collected m 

the Hollandsche Consultat1en 

These general observations \\ill convey sorr e idea of the 

extent of reception of the prmc1ples of the Roman-Dutch 

common law 
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Whar, rhen, of rhe statute law' 

Readers will be familiar w1th rhe Sourh African principle 

rhar all placaats passed before 1652, rhe year of Van 

R1ebeck's arrrival at the Cape, are considered binding in 

that country In Ceylon the corresponding year was 1656 

but the extent of apphcab1lity was not the same Although 

Dutch leg1slat10n pnor to that date was presumed to be part 

of Ceylon lav., such leg1slat10n, though applicable, was not 

always applied by the Dutch 29 

Dutch leg1slat10n subsequent to 1656 1s presumed to be 

inapplicable unless shown to have been specially introduced 

This corresponds to the rule of Enghsh law regarding the 

inapplicability to a colony of English leg1slat1on passed after 

its conquest or settlement Acts of Parliament passed 

subsequently will not be construed so as ro extend to the 

colony without express words shov.ing such to be the mtent10n 

of the legislature So also, in the language ot the Supreme 

Court30 

It 1s for those who assert and rely upon the operation 

of a Roman-Dutch law promulgated since the cap1tulat1on 

of the Portuguese in 1656, where there 1s doubt whether 

that law 1s extant in Ceylon or rot, to show beyond all 

question that It operates and apphes 

It should be noted for this purpose rhat the exact date of 

the cap1tulat1on of the Portugue.se to the Dutch was 11 

May 1656 

An instance of success in showing the special apphcab1hty 

of leg1slat1on subsequent to 1656 1s the case ot the Placaat 

of 26 September 1658 relating to a lessor's nght to 

compensation for improvements This rule was held to have 

been accepted and consistently acted upon m Ceylon for 
31 over forty years 
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All that has been said so far relates to general leg1slat10n 

Special and local regulat10ns, such as fiscal and revenue 

leg1slat1on, do not apply in Ceylon even though enacted pnor 

to 1656, as they have no extra-terntonal operation Dutch 

usury laws, being merely local enactments and unsuited to 

cond1t1ons in Ceylon have been held not to be in force in 
32 

Ceylon 

In relation to Dutch statute law, It must finally be 

noted that even statutes applicable in Ceylon may be shown 
33 

to have been abrogated by disuse 

ENCROACHMENT ON ROMAN-DUTCH LAW 

This bnef survey will have shown the extent of 

applicability of common and statute law Not all of this 

remains, of course, and there have been many methods ot 

displacement of rules of Roman-Dutch law which 
34 

unquestionably were received into Ceylon 

Chief among these, naturally, 1s the displacement of 

such rules by leg1slat1on and not unnaturally the chief source 

ot principles for that leg1slat10n has been the English law 

Ordinance No 5 of 1852, commonly known as the CIVll 

Law Ordinance, displaced a large segment of the Roman-Dutch 

common law by introducing the law of England in maritime 

and commercial matters unless there was contrary statutory 

prov1s1on in Ceylon Among the mant1me matters referred 

to are those relating to ships and the property therein, 

freight, demurrage, insurance and bills of lading Amor.g 

the commercial matters are those relating to partnerships, 

corporations, banks and banking, principals and agents, earners 

by land and hfe and fire insurance Other important statutes 

are the Bills ot Exchange Ordinance and the Sale of Good~ 

Ordinance, which are in the main reproduct10ns of the 

corresponding English enactments Apart from the specific 

prov1s10ns of these statutes, which are based upon the English 
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law, there are also prov1s10ns attracting the law of England 

m more general terms As De Sampayo, J , observed of the 

Sale of Goods Ordinance "The whole spmt of the leg1slat10n 
35 was to abolish the Roman-Dutch law upon the subject " 

There are numerous other enactments which, without 

mtroducmg the English law m spec1f1c terms, nevertheless 

mtroduced certain prmc1ples of English law m statutory 

form Where such prov1s1ons exist they mtroduce also the 

relevant English case law upon those prmc1ples 

Among such statutes are The Prevent10n of Frauds 
36 Ordmance, the Reg1strat10n of Documents Ordmance, the 

Money Lendmg Ordmance and the Busmess Names Ordmance 

Important statutes d1splacmg some Roman-Dutch prmc1ples 

m the family law area ...,ere the Matr1momal Rights and 

Inher1tance Ordinance of 1876 (abolishmg commumty of 

goods between husband and wife) and the Marr1ed Women's 

Property Ordmance of 1923 (sweepmg away the last vestiges 

of commumty of property and equatmg the contractual pos1t1on 

of a marr1ed woman with that of a feme sole m England) 

Not all statutes mtroducmg prmc1ples of English law 

displaced the relevant rules of Roman-Dutch law altogether 

The Pawnbrokers Ordmance of 1942, for example, introduces 

only certam particular prov1s1ons m relat10n to pawns and 

pledges and does not displace the general Roman-Dutch law, 

m this field 

jud1c1al dec1s1on is another 

English law, as m the case of 

which the Roma!'-Dutch law 

means of mtroduct10n of the 
37 undue mfluence, a doctrme 

did not appear to develop 

English prmc1ples have likewise been JUd1c1ally mvoked to 

grant equitable relief to a lessee agamst forfeiture if he 
38 pays up arrears of rent The general prmc1ple, however, 

would be that even though on a given topic of law s1m1lar 

English prmc1ples do exist, the Roman-Dutch law will be 
39 consciously applied 
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English law has also 1mpercept1bly introduced Itself mto 

the Sn Lankan legal system through the use, especially by 

legal draftsmen, of terms peculiar to English law - such as 

'bill of sale', 'goodw1ll' and 'conversion' The term 

'cons1derat1on' had the potential to undermine Roman-Dutch 

prmc1ples, but a great awareness of the need for vigilance, 

in the light of the Roman-Dutch concept of causa, has 

preserved the latter concept intact 

SURVIVAL AND FUTURE OF ROMAN-DUTCH LAW 

While in these ways there have been many encroachments 

upon the Roman-Dutch law, there has also been a conscious 

iud1c1al reaction against Its displacement While the courts 

are ot course helpless against a statutory replacement of 

the Roman-Dutch law, they have resisted the tendency w1'1ch 

was prevalent m the early days of British adm1mstrat1on to 

be unw11lmg parties to the 1mpercept1ble displacement of the 

Roman-Dutch law by reliance on English concepts and 

phraseology, when such reliance 1s not altogether necessary 

In this regard It must be observed that the Sn Lankan 

iud1c1ary has manifested varying degrees of scholarly interest 

m the Roman-Dutch law There have been peaks of interest 

as for example during the Chief just1cesh1p of SIT Anton 

Bertram Surv1vmg practitioners from that per10d used to 

regale young advocates durmg the author's JUnIOr days at 

the bar With tales of the JUd1c1al ms1stence on a battery of 

Roman-Dutch author mes relating to the matter m hand 

The bench was apparently d1ssat1sf1ed with a young advocate's 

preparation of his case unless the bench was loaded at least 

to eye level with legal c1tat10ns The heyday of such deep 

research into the Roman-Dutch law was perhaps in the first 

three decades of this century Smee then there has been 

perhaps less citation of authority, but very clear JUd1c1al 

formulat10ns of Roman-Dutch principle indicated that the 

bench was no less wedded to that system 
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In 1952 Chief justice Basnayake, unva1lmg a portrait of Professor 

R W Lee at the University ot Ceylon strongly urged that the Roman­

Dutch element m Ceylon law should not be submerged by Engltsh 

law 40 

There have been occasional judges with a tendency to sweep 

aside c1tat10ns and get to the heart of the matter with less regard 

to what they belteved to be legaltsms and this attitude sometimes 

retlects itself m lesser devotion on the part of the bar to Roman­

Dutch legal research In Its present phase there 1s not perhaps the 

same mclmat10n to receive deep draughts of the Roman-Dutch law 

from the mamsprmg,s of its origmal sources, though here agam the 

receptivity of the members of the bench naturally shows md1v1dual 

variat10ns 

Another tactor to be noted 1s the very active contr1but1on of an 

able bar to the development and adaptat10n of Roman-Dutch 

prmc1ple The contribut10n of the bar was made not merely through 

meticulous research mto the prmc1ples of the law but also through 

mc1s1ve analyses and sc1ent1f1c formulat10ns of proposltlons An 

example ot the former was the contribut10n of Charles Ambrose 

Lorenz who translated Van der Keessel's Theses Selectae m 1868 

An example of the latter was the work of the mathematician-lawyer 

H V Perera, perhaps the most dazzltng exponent of the art of 

advocacy m the history of the Ceylon bar Durmg a period of over 

thirty years ot undisputed leadership of the profession he contributed 

new ms1ghts, perspectives and analyses of the Roman-Dutch law, m 

language honed to a fme perfect10n, which later became embodied 

m mnumerable judgments ot the Supreme Court 

The law ltbrary of the Colombo bar has an immensely valuable 

collection of Roman-Dutch authorities and these are perhaps not as 

heavily used as they deserve to be One factor however which 1s 

causmg bench and bar altke to devote less enthusiasm to these 

scholarly pursuits of the chase, especially m recent years, 1s the 

fact that the country has m the past three decades passed through 

1mn1ense social change and upheavals The leisurely contemplation 
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of fine points of Roman-Dutch law which was possible in the early 

decades of this century 1s less possible when deep social and 

const1tut10nal issues are debated before the courts The1r immediacy 

1s compelling and tends to relegate to a pos1t1on of secondary 
I -) 

I 1mportancE. the property and contractual 11t1gat10n which enjoyed 

pnde of place in prev 1ous decades 

In matters of contract and property these new social pressures 

have resulted in a vast volume of socially oriented Ieg1slat10n bearing 

on consumer protection, contracts of employment, agricultural tenures, 

borrowing and lending, mortgage and pledge and a host of other 

areas The time-honoured institution of f1de1comm1ssa on which 

generations of Ceylonese iudges and lawyers spent so much effort 
41 and on which scholars produced outstanding monographs was swept 

away leg1slat1vely Thus even m areas where the Roman-Dutch law 

once held undoubted sway, statute 1s making steady encroachments, 

as indeed It Is making in the common law countries as well The 

trend of the age in all iunsd1ct10ns seems to be for statute law to 

hem in and confine the common law within ever narrowing boundaries 

The Roman-Dutch law 1s no except10n to this trend 

It thus has a future in Sn Lanka but one of a lessening 

dominance over the totality of a lawyer's concerns 

One way in which Its social relevance to the problems of today 

can be accentuated 1s by an increasing study of the social d1mcns1ons 

of Roman-Dutch principles What the Roman-Dutch law has to say 

on principles of equality, const1tut1ona1Ism, human rights, the rule 

of law and internat10nal trade 1s not inconsiderable We can hardly 

lose sight of the fact that one of the concerns of the great Roman­

Dutch writers, of whom Grotius IS the pre-eminent example, was 

broad social JUSt1ce - a concern which extended beyond the confines 

of the Ir country to the great questions of the com ny of nations, 

the laws of war and peace and that most modern of world concerns 

- the law of the sea True, these views may not be directly 

authontatlve m the spheres of human nghts and const1tut1onal law 
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Yet they can help build up a chmate of opinion in favour of 

the attitudes of freedom, fairplay and equality implicit in the Roman 

Dutch law and at the same time increase the prestige of the Roman­

Dutch law by taking It out of the category of bookish and irrelevant 

academic learning to which 1t may be relegated by some of the 

younger lawyers 

Indeed this 1s an aspect of the Roman-Dutch law which countTies 

like Lesotho will increasingly encounter and devotees of the Roman­

Dutch law may need to do some more intensive work in this field 1f 

they desire to preserve its relevance for the younger generation 

It 1s roped that this brief survey of the Roman-Dutch law in 

one of Its most significant JUT1sd1ct10ns will have shown some of its 

strengths and weaknesses and will help in charting a course for its 

future in some of its other iur1sd1ct1ons A system of law as Tich 

as the system we have met here to review deserves perhaps a little 

more assistance from lawyers of this generat10n 1f its Tichness 1s to 

be preserved for posterity As Lord D1plock observed in the PTivy 
42 Council, in term1' applicable no doubt with suitable adaptat10ns, 

to Lesotho 

Although the Roman-Dutch law as applied in Ceylon under the 

Government ot the united Provinces IS the starting point of the 

common law of Ceylon, It 1s not the finishing point Like the 

common law of England, the common law of Ceylon has not 

remained static since 1799 In the course of time It has been 

the subiect of progressive development by a cursus curiae as 

the courts of Ceylon have applied its basic principles to the ' 

solution of legal problems posed by the changing conditions of 

society in Ceylon 

That precisely has been the obiect1ve of the Roman-Dutch Law 

Conference, and I am thankful for the opportunity to have made 

this contT1but1on 
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I conclude, as I began, on a note of apprec1at10n of the _efforts 

ot the organisers of this Conference and of admiration for the1r 

' v1s10n in facing the problem of the future of the Roman-Dutch law 

as 1t enters upon its second century in Lesotho 

I I It 1s hoped that the results of the Conference will provide the 

I_ I authonties of Lesotho with many fruitful ideas for adapting the 

Roman-Dutch law to the needs of Lesotho and fashioning out of It 

a legal system that truly mirrors the sentiments, traditions and 

requ1rements of the people of Lesotho 
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See Fernando v Weerakocn (1903) 6 NL R 212, Wellappa v 
MudaiillaiTIT (T903J 6 NL R 233, Silva v Silva (1908) 11 
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On the apphcab1hty to South Africa and Ceylon of the statute 
law of Holland, see Lee, Roman-Dutch Law (5th ed ) , pp 
24-5 

Karonch1hamy v Angohamy, no 3 abcve, at 13 

jafferiee v de Zoysa (1953) 55 NL R 124 at 127 
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34 See generally the author's The Law of Contracts, Vol 1, 
1967, pp 49-54 

35 Attorney General v Abram Sa1bo & Co (1915,) 18 NL R 
417 at 427 

36 The apphcab!lny of the Roman-Dutch law in the setting of the 
Reg1strat 10n of Doc um en ts Ordinance was discussed in Public 
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THE RECEPTION OF 
ROMAN LAW IN GERMANY 

Andrees Wacke 

PRELIMJ:NARY OBSERVATIONS 

In a general sense, the term 'reception' s1gmf1es the adoption 

of ah en mam festanons of thmkmg When applied m legal context 

(which is the rule) we mean the adoption of a legal system or 

msututlon or source of law by a society not subject to It As 

you know, receptions of law have occurred agam and agam m 

modern times For mstance, japan adopted a draft of the German 

ClVll Code as early as the end of the mneteenth century In 1926 

Turkey, under Ataturk, implemented the clVll code of Switzerland, 

at the time the most modern European code Greece, agam, 

adopted the German ClVll Code m 1940 And m the mneteenth 

century the French Code ClVll of 1804 turned out to be the model 

of a civil code for all Laun peoples 

But even m the German Middle Ages, with German tradmg 

posts spreadmg, Landrechte (regional laws) hke Sachsensp1egel 

(mirror of Saxon law) and Stadtrechte (mumc1pal laws), such as 

those of Lubeck or Magdeburg, were implemented m the depths 

of the Slavomc east And as much as we speak of families of 

mumc1pal laws m those days, Rene David has pomted out that for 

the world of today, we can d1stmgu1sh several families of law 

characterised by certain structural resemblances 

Every ClVlhsed nation has for centuries hved from the fecund1~y 

of external currents of c1v1hsat10n Smee law is one of the most 

important phenomena of c1vil1sat10n, It is not excluded from such 

international exchange Rarely has polmcal force been the cause 

of receptions of law, but, rnore often than not, it has been a 

developmg need for rules of law, a vacuum of norms due to some 

laggmg behmd m development 
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Proof of this theory is the case of England Nolumus leges 

Angliae mutare, the Parliament of Merton declared m 1236 The 

reason for England bemg saved from a more thorough reception of 

Roman law is that even then a trained corps of lawyers had 

developed a legal and judicial system suff1c1ent for practical 

demands For the wmd only flows where there 1s an area of low 

pressure for It to fill In England, however, there Was some kmd 

of "high pressure m thmkmg" even m those years 

Although the stress here is for Germany, It must flfst of all 

be emphasized that the recept10n was not due to a particularly 

German afflmty to everythmg alien but an instance embracmg all 

Europe, even of s1gmf1cance to world history Accordmg to 

Hemrich M1tte1s, next to the Bible the Corpus Juris C1vil1s has 

been the most s1gmf1cant book m the history of mankmd To 

medieval man, who believed m the written word, the Bible and 

the Corpus embodied the ratio scripta (common sense m written 

form) Hence the spreading of Roman law may well be compared 

with m1ss10nary work for Christ1amty 

Our mternauonal congress m the most southern part of A fr1ca 

1mpress1vely demonstrates the power of Roman law to lmk and 

umte the peoples of the umverse To Rudo! f von Jhenng ( m his 

books on The Splrlt of Roman Law), the importance for world 

history and the m1ss1on of Rome was to replace the pnnc1ple of 

nat10nal1ty by the idea of umversah ty of mankmd 

PREDJSPOSITTONS FOR RECEPTABIL TTY OF ROMAN LAW 

The transfer of old Roman law mto modern national soc1et1es 

of completely different soc10cultural mould 1s an extremely 

astoundmg phenomenon m itself Abandoning tradltlonal tnbal 

laws 1s not less supnsmg than g1V1ng up one's mother tongue A 

similar adoption of other laws, namely, those spec1f1cally corned 

by religion, hke the old Jewish or the Mushm law, by soc1et1es of 

different religious beliefs, 1s hardly conceivable The feature of 

receptab1hty d1stmgu1shes Roman law from other older laws 
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Its mner super1or1ty m language, which 1s both full of wisdom and 

relatively constant m termmology, may not have been sufficient 

Another dec1s1ve factor was the art of 1solatmg the spec1f1cally 

legal from non-legal ties of man brought about by rehg1on, custom, 

habit 

The Romans succeeded m this art of 1solat1ng those two 

spheres early on m their history, Fr1tz Schulz gives a masterly 

descr1pt1on of this m his "Prmc1ples of Roman Law" ( 1934/54, pp 

13) But It 1s already Fr1edr1ch Carl von Sav1gny to whom we 

owe the true observation 

law does not exist m 1solat1on, its essential 1s hfe Itself, 

looked at from a particular pomt of view " 

It 1s from this particular perspective that a lawyer considers the 

world of human hfe, comparable to a member of staff m a theatre 

who casts light from one side onto the actors on a dark stage 

Roman legal sources appear to us as a f1rst class achievement 

m abstraction The case mater1al 1s str1pped of all irrelevant 

ornament The acting persons bear blank l'ames hke ego et tu, 

I T1t1Us and Maev1us This masterly concentrated method of case 

I_ exposition comes close to the ideal of "bhnd just! t1a", that 1s, to 

judge irrespective of person 

The Romans created the basic structures and models as 

elements of pr1vate law, without which no legal system can 

function such as the d1stmct1on between the subject and the 

I object of law, between act1ones m rem and act1ones m personam, 
I ' 
-

1 they created the idea of restr1cted r1ght m rem hke hen, 

I 

I 
L 

'-

usufruct, and so forth In effect, the Romans laid the foundation 

for the idea of abstract pr1vate law, of civil law "as such" 

Lookmg m detail at this process of abstraction, It has 

developed m several h1stor1cal steps 

The f1rst step was the d1stmct1on between human law and 

d1vme (or sp1r1tual) law, between 1us and fas, between 1mur1a and 

nefas The term ms was hence restr1cted to the secular order, 

and the spmtual share m the fmdmg of law was reduced to a 
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m1rnmum hardly to be noticed In Rome, ordeals had, for all we 

know, not existed, contrary to the German law, where ordeals 

had been practiced for a long time and had disappeared only wnh 

the reception of Roman legal thmkmg The Roman iunsts never 

trusted m irrational ways of fmdmg the law like m ordeals by 

fire or water, dec1s1on by lot or duel 

The famous German scholar Gottfned Wilhelm Le1brnz, qune 

nghtly, advocated studymg Roman law because he expected n to 

bnng about "more rationality" (A return of archaic finding of 

law by ordeal would be the proposition of a group of squatters 

recently mentioned m a German newspaper to carry out their 

legal dispute wnh the houseowners by means of a soccer match 

modern sport as a contmuauon of medieval tournaments or 

nineteenth-century-style pistol duels f1ghtmg for the "supenor" 

nght of the stronger party' What strangely 1rrat1onal method of 

settling conflicts r) 

In a second step of d1fferent1at1on, the republican iunsts of 

Rome had already separated 1us from mere custom, habn, or 

convention mos, consuetudo as well as from morality and ethics 

born mores Moral terms in the legal sources like honestas, p1etas, 

and above all fides, and also the1r counterparts turpnudo and 

dolus malus give proof of the Romans' great moral demands on 

the law, "honeste v1vere 1s actually considered the uppermost 

commandment m law by Ulpian, D 1, 1, 10 Both fields, ms and 

mores, are related and interwoven in many ways, yet they remain 

separate 1n concept 

Filling those blank terms that refer to social morale was, and 

1s, the task of counsel and judges The1r flex1b1hty enabled the 

iunsts at the time of recept10n to fill them partly with new, 

up-to-date mearnng For example, the German lawyers, contrary 

to the Romans, did not consider the restncuons on testamentary 

freedom by a binding contract of succession to be contrary to 

born mores So the Roman proh1b1uon of contracts of succession 

was not taken over in Germany (contrary to Italy and, in principle, 

to France) On the other hand, our courts adopted the 1llegahty 

of a pactum de quota hus (contingency fee of a lawyer) 
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Thirdly, the d1stmct10n between the trad1t1onal ms c1v1le, 1us 

Qurntmm and the 1us gent1um (also 1us naturale) turned out to 

enhance the receptab1lity of Roman law cons1derably !us c1vde 

m this context was the pnvate law applicable to Roman cltlzens 

only, 1us gent1um on the other hand was that which was common 

to all c1v1lised nations Smee the middle of the third century 

before Christ the praetor peregnnus had created the new, flex1ble 

legal field of ms gentmm based on bona f1des, the duty to 

adhere to one's promises also among members of different nations 

1rrespect1ve of thelf race, religion, or language Even then the 

legal recogmt10n of informal contracts entered upon by consent, 

above all sale, lease, contract for services and work, partnership 

agreement, mandate To follow up, the replacement of the clumsy 

manc1pauo by the informal trad1t10 had taken place already m 

classic times, hence, even then, a kind of usus modernus, the 

abandonment of formalities and increase m abstraction of law, 

which 1s a typical trend m development 

So the forum of the praetor peregrmus met the requirements 

of the trading c1v1lisat1on of 1mpertal Rome, which embraced the 

entire Mediterranean Sea a "law of exchange" was created 

which, for trading purposes at the time of reception, proved 

supenor by far to the backward, locally limited old German 

particular laws Gams D 1, 1, 9 calls 1us gent1um "quad naturalis 

ratio inter omnes hommes constituit", that 1s, those rules of law 

which were denved from the nature of the matter concerned or 

from the nature of man, mainly because they proved to meet the 

demands of common sense So even the late classic JUflSt Marcian 

D 25, 2, 25 could mamtam that the cond1ct10 possess1oms against 

the unlawful possessor was a rule of ms gentmm Ortgmally, 

though, the cond1ct10 had been designed for litigation only among 

Roman c1t1zens, but as an institution in !me with common sense, It 

was not limited to members of their status and their nation The 

formation of classical 1us gentlum up to the Seven emperors was 

therefore a process of naturalisation begun m antiquity, a "purge" 

of long-established law And such purges occurred again and 

again m the course of later history, 

1m1tauon of Roman law 

never was there servile 
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A maior contnbut1on was made by Justinian, or rather 

Tnbonian, implementing reform laws and interpolatlons They 

completely did away with manc1pat10, which had probably died 

before, and consequently with hduc1a To us as law historians, 

this purge appears to be an impoverishment compared to classical 

abundance in legal forms, for from now on there was only one 

form of p1gnus, only one form of personal surety However, this 

thinning out of the overabundant arsenal of variation in form 

which has grown as customary law was an act of necessity long 

overdue And so It was also Justinian's contnbut1on to a reform 

m legal studies much m the interest of his students, who were 

supposed to finish their studies within four years and whom he, in 

his Institutes, paternalist1cally exhorts to be hard-working Concise, 

clear laws are a very important contr1but1on to any reform of law 

courses, as was already realized by Justinian "In leg1bus mag1s 

simplic1tas quam d1fhcultas placet" He also says, in his Institutes 

"s1mplic1tas legibus amica'' Why then are modern laws far too 

complicated, despite constant repetition of that maxim since 

ant1qu1ty' Should It be that the legal profession has at all times 

profited from their being complicated' 

PERJODS OF RECEPTION IN GERMANY DIFFFRENT BASIS OF VALIDLTY 
TN FRANCE 

All peoples of southern and central Europe came into contact 

with Roman law more or less intensely, for the reception was an 

event covering all Europe It arrived comparatively late in Germany 

north of the Alps, but left its mark so much the more The 

northern Italy of the Middle Ages had never qmte forgotten parts 

of Justinian's code But It was only due to the rediscovery of 

the digests by !menus (or Guarneri, most likely a German called 

Werner who lat1nized his name) that the predispositions were 

made for setting up the School of Glossators at Bologna, where in 

the centuries to come the learned legal profession of Europe was 

trained 
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Lookmg at It closely, reception can be subd1v1ded mto three 

periods, that 1s pre-reception (12th/13th century), mam reception 

(15th century) and post-reception (19th century) 

Pre-reception 1s concerned with the taking over of Roman 

vulgar law by the Germanic states succeeding the Roman empire 

Mam reception and pre-reception are related m as much as the 

acceptance of single foreign words 1s paralleled to the adoption 

of a foreign language as a whole (as Otto von Gierke draws the 

comparison) Laun was the language also of the non-Roman, 

Germanic tribal laws, the so-called leges Barbarorum (above all, 

lex Sahca, 500 A D ), the legal documents were also formulated 

m Latin, only the language m court was German The Germanic 

peoples did not know either language or script suitable for legal 

documentation, for about seven centuries (up to the Sachsensp1egel 

- the Mirror of Saxon law - of 1235) they used Laun for that 

purpose 

The mam reception, also known as practical reception, 

culminated m the Re1chskammergerichtsordnung (Statutes cf the 

Imperial Court) of 1495 The post-reception was brought about 

by the H1storische Rechtsschule (school of historical legal tlunkmg) 

designed by Sav1gny, and of his successors the school of 

pandectlsts (above all, Bernhard Wmdsche1d) 

The initial stage of the pre-reception period was also called 

"theoretical" reception, because the theoretical foundations for 

the contmumg validity of Roman law m Germany were laid at 

that time Their basis was the doctrine of translat10 1mpem 

the empire was called the "Holy Roman Empire of the German 

Nation", here the ddd1t1on "of the German Nation" was meant m 

a h mrnng sense, referring to those reg10ns of the former Roman 

empire where citizens of German nat10nal1ty had settled Hence 

the German emperors considered themselves to be successors to 

the Roman prmc1pes, to Augustus, D1oclet1an, Constantine, and 

Justinian According to this 1 mposmg though, as seen from today, 

unh1stoncal concept, Roman law was not thought of as something 
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from of old 

was rather considered the law of the emperor, vahd 

So 1mper1al d1gmty and the Re1chs1dee, the concept 

of empire, were the foundmg stones for legal recept10n m Germany 

The consequence was total recept10n, m principle, of the 

entire Roman law m complexu In this, Germany differs from 

France France, too, adopted Roman law, but not m complexu, 

and by no means because It was 1mper1al law On the contrary, 

the French kmgs s1gmhcantly opposed the doctrine of translat10 

1mpem Accordmg to a subtle play with words, the French JUrists 

adopted some Roman legal rules "non rat1one 1mpem, sed 1mper10 

ratloms" m other words, not because they were vahd law of the 

empire, but only in as far as they were dictated by common 

sense (or reason), as far as they proved sensible and practical 

For example, the apphcauon of the pluns petltlo, that 1s, the 

"unreasonable" total loss of one's lawsuit in the case of an 

excessive claim, was never senously discussed m France (contrary 

to Germany) 

The iur1sd1ct1on of the Par1s1an parhament secured sound 

balance between the Romance southern provinces of the drolt 

ecnt and the Germamc ones of the drott coutum1er to the north 

of the Seme And so to some extent modern French law has 

remamed more Germamc than the German CIVIi Code 

testamentary freedom has never fully had its way, the testator 

may dispose only of a certain quota of the estate (the so-called 

'quot1te d1spomble~ and even this only to the benefit of legatees 

(legataires), not heirs The residue (or reserve) must be left to 

the statutory heirs 

THE SHARE OF CANO~ LAW 

Next to emperor and empire, the popes and the Cathohc 

Church were eminent promoters cf reception Apart from the 
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the Decretum Grauam was the source of the received common 

law (Gemeines Recht, ms commune Secular (imperial) leges and 

eccles1asucal canones together formed the 1us utrumque Leg1sts 

and canomsts (or decret1sts) studied and taught side by side in 

the same spirit, at the same time at the same school of law at 

Bologna, the cradle of both secular and ecclesiastical legal 

innovation at the peak of the Middle Ages The title Doctor 

1uris utnusg!!_e, however, which later became more frequent, was 

inmally acquired by only few iurists this "doctor of both laws" 

was a rare, great honour, It required double studies at both faculties 

which were originally separate And at times the clerics were 

even forbidden to acquire the secular doctorate It was only in 

the fourteenth century that double promotion was available by 

means of one, easier examination The German umvers1t1es founded 

in the second half of the fourteenth century (Prague 1348, Vienna 

1365, Heidelberg 1368, Cologne 1388) were 1mt1ally dominated 

mostly by the professors cf canon law 

were often made under papal privileges 

For university foundations 

Imperial and ecclesiastical law did not fight but complemented 

each other Canon law was founded on Roman law Pope Bomface 

VIII transferred numerous regulae iuris ant1qu1 of the digests 

d 50, 17, into his hber sextus decretahum of 1298, the third part 

of the Corpus 1uris canomc1 A mutual principle of subsidiarity 

led to gradual interweaving of the 1mt1ally separate d1sc1phnes 

eccles1asucal courts applied Roman law where there was no canon 

law rule, favoured by the sentence 11 Eccles1a v1v1t lege romana", 

the church hves according to Roman law Secular courts, on the 

other hand, sometimes applied rules of canon law The gradual 

,_I amalgamaucn of the two d1sc1phnes 1s reflected in the sentence 

1us canomcum et c1vile sunt adeo connexa, ut unum sine altero 

intelleg1 non potest However, where there was a conflict of 

laws, the later canon law took precedence over Roman law ~ 

posterior derogat leg1 priori.) 
' I 
l_1 

I I 

I 
1_ 

I_. 
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A major domain of canon law was the more progressive 

law of procedure The episcopalian courts smce 1221 m Mayence 

and Treves did not only deliver judgements m matters of faith 

and confessions, questions of office and status of pnests and 

monasterial inmates, but also m affairs concemmg marnage 

and wills, as well as m cases of poor people, widows, orphans, 

and crusaders Because of vanous advantages of the 

ecclesiastical courts they were often called upon also to act 

as a court of arbitration m other disputes, not unlike the 

Episcopahs audient1a of late antiquity Hence ecclesiastical 

1ur1sd1ction gamed influence on substantive law, for instance, 

m the law of possession by recogmzmg the exceptlo and the 

act10 spol11 (Spoliatus ante om ma resutuendus) m the acqmsi t1on 

of property by prescnpuon where subsequent bad faith was 

now considered to be detrimental (mala fides supervemens nocet, 

divergent from Roman Law - section 937 subsection 2 of the 

German ClVll Code) 

In the law of obligations by recogmzmg the enforceability 

of all obligatory contracts (ex nudo pacto ontur actio, also a 

step forward when compared to classical Roman law), particularly 

of promises under oath, because breakmg an oath was a sm 

In the law of succession, the church promoted the recognition 

of the freedom to make wills, not quite unselfishly because of 

Its teaching of Chnst 's share m loco ftl11 every Chnstian was 

to bequeath a share of his estate to Jesus Chnst, as if Christ 

were one of his sons, and be able to make a will to the benefit 

of the church or a pious foundation 

rus COMMUNE SUBJECT MATIER AND EXTENT OF ITS TMPLEMENTATTON 

However, the afore-mentioned total reception of Roman 

law m Germany m complexu did have some limits the Greek 

parts of the Corpus iuns ci~dis, particularly the novellae were 

not taken over (Graeca non leguntur) 
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Neither were the leges which were ignored by the glossators 

( Quod non adgnovlt glossa, non adgnovlt curia) Hence Roman 

law was adopted in t
1

he shape It had been given by AcLurs1Us's 

Glossa ordinana Pract1t10ners tended to put the authon ty of 

the gloss above the contents of the classically jusuman text 

"In as much as the old Romans adored the statues of thelf 

Gods, the advocates revere the glossators like evangelists" 

(S1cut ant1qu1 adorabant 1dola pro de1s, !ta advocau adorant 

glossatores pro evangehst1s) The important glossator Azo, the 

author of a summary on the Codex, was so highly esteemed 

that possession of his book was cond1t10 sine qua non for 

applicants to be admitted to the bar (Chi non ha Azo, non 

vale in Palazzo) 

In this mould, refined by means of the scholastic method 

of the Middle Ages, thousands of German scholars took the 

law they had studied at Bologna home across the Alps, where 

they occupied influential posltlons in the iud1c1ary and 

adm1mstrat1on of the Reich, the pnnc1palit1es, local authonues, 

and mumc1paht1es According to the Re1chskammergenchtsordnu!lg 

(Statutes of the Impenal Court) of 1495, half of the members 

of a Judicial tnbunal had to be learned lawyers They had to 

swear to pass Judgment "according to the common laws of the 

Reich" (that is, according to Roman and Canon law), "also 

according to the sincere, venerable, and reasonable regulations, 

statutes, and customs of principalities and other authorltles 

brought before them" 

Due to this so-called salvatory clause, common law was 

only subs1d1ary in effect, the particular laws of mumc1paht1es 

and regions took precedence over It ("Mumc1pal law ousts 

regional law, regional law ousts common law") This rule 1s 

also called the doctrine of statutes, denved from 1us statutum, 

posltlve law precedence of the lex speciahs, the more specific 

local law 
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Salvatory clause and doctrine of statures, however, had 

only theoretical impact in practical hfe, subs1d1arity of common 

law was often reversed 

F1rstly, according to the article of 

kammergerichtsordnung mentioned above, local 

the Re1ch­

statutes and 

customs had to be "alleged" by the party, that 1s, had to be 

expounded before the court When they were questioned, 

evidence had to be given on the1r vahdny The learned judges 

at times were extreme in their demands on evidence in that 

respect, because they were not fam1har with those local laws, 

customs, and old court practices For they had only studied 

common law, the university professors did not consider the 

particular laws worth any thorough care So the sentence 

"mra nova curia" was apphcable to co!l)m"on law only 
I 

Secondly, where there was doubt on the extent covered by 

a statutary norm, the glossators rad furthermore maintained 

the rule Statuta sunt stricte interpretanda Local laws were 
I 

to be interpreted in a narrow sense, gaps in a statute could 
I 

not be filled by applying the statute law by analogy to similar 

cases 
! 

Thirdly, particular laws were subject to ordre pubhc, for 

they were to be adhered to only 1f they were "sincere, venerable, 

and reasonable" With reference to this clause, 1t was not 

seldom that a particular law was declared "unreasonable" 

because It contradicted the ratio scripta of Roman law 

Fourthly and lastly, German rules of law were reinterpreted 

to be in harmony with the spmt of Roman law (interpretatlo 

romana) The ususfructus maritahs, the husband's usufruct 

from his wife's property 1s an example of an institution of 

German law dressed up in Roman clothing "A German - 1f 

you hke Fritz - in a Roman toga" 

This reversal of the salvatory clause in real hfe 1s described 

by Sch11ter's doctrine of fundata intentlo Qui 1us Romanum 

adlegat, habet fundatam intentlonem When in doubt, the 
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party who can refer to a glossed text of the Corpus 1Uns has a 

lawful claim It is up to the adversary party to prove the 

mvahdny of the Roman legal rule (that is, its non reception or 

abrogation) 

RECEPTION BY MEANS OF ACT? 

The Re1chskammergenchtsordnung of 1495 did not introduce 

Roman law mto Germany Instead, Roman law was regarded as 

havmg been vahd for a long time The German emperors also 

believed m Its bmdmg force from ti me use This is illustrated 

by Emperor Fnednch Barbarossa's add mg his own feudal decrees 

to Justinian's novellae m the twelfth century It was not before 

the sixteenth century that a legal basis for reception m complexu 

was construed, ascnbmg the mtroduct1on of Roman law to the 

1mposmg figure of Emperor Lothar the Th1rd of Supphnburg As 

was then said, Emperor Lothar had prescnbed the apphcat1on of 

Roman law m courts and umverslt1es after his victory over southern 

lcaly, shortly before his death (1137) 

This doctrine, which was, among others, supported by Philipp 

Melanchthon, was advocated only late m history (sixteenth century) 

when some explanation for Its practical reception was sought for 

after the weakening of the 1mpenal central power The famous 

scholar Hermann Conrmg, however, proved this doctrine to be a 

fable Smee then, It has been known as "Lothar's legend" His 

book De ongme 1Uns Germamc1 established Conrmg as the 

founding father of research on German legal history When 

pubhshed m 1643, towards the close of the Th1rty Years' War, 

what is called Re1chs1dee, the "Concept of Reich", had collapsed, 

and with It the idea of umversal law So Conrmg overcame the 

doctrine of translat10 1mpern, the umnterrupted contmuauon of 

imperial tradition smce anuquny, his book reveals an ant1-1mpenal 

tendency He replaced translatio 1mpem with a purely pragmatic 

doctrine of reception Roma law had only been "usu sens1m 

receptum", gradually taken over by mere usage, 

"slipped m on pussyfoot" (as Georg Dahm puts 1t) 

it had slowly 
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Where there had been a poht1cal concept of Roman continuity, 

which had been refuted by Conrmg, there was now the "cultural 

idea of Roma", that 1s, the Renaissance idea to attribute model 

character to ancient manifestations of ci'v1hsat1on and law Paul 

Koschaker appreciated this transltlon fully m his magmf1cent 

book Europa und das rom1sche Recht (Europe and Roman Law) 

All m all, there had never been an all-embracing act 

1mplementmg Roman law But smce the sixteenth century there 

has been a number cf acts concerried with spec1f1c matters, such 

as the imperial statute on notaries of 1512 and several imperial 

statutes on police, the contents of which were close to Roman 

law and so they were m fact merely authentic interpretation of 

what had already been the law And reception was not confined 

to private law Charles the Fifth's imperial criminal code, the 

Constltutlo Crimmalis Carolina of 1532, followed the older 

Const1tut10 Crimmahs Bambergensis m adopting a great deal 

from Roman criminal law 

Later developments m the territories can only be sketched 

here At the end of the Thirty Years' War Switzerland and The 

Netherlands separated from the Reich, no longer accepung the 

authority of the Re1chskammergerichtsordnung The mumc1pal 

and territorial laws were repeatedly reformed After the teachings 

of Usus Modernus and the school of lus naturale (seventeenth to 

eighteenth century) the territorial rulers proceeded to c·eate 

codes for their lands The Bavarian Codex Max1m1haneus bavaricus 

c1v1hs, implemented m the year of Iv•ozart's birth (1756), 1s the 

first coherent codification which, however, grants to Roman 

common law subs1d1ary validity In so far It is only a fore-runner 

of the three maior cod1ficat1ons of 1us naturale, which m 

their respective territories - did away with common law as such 

(although they took over most of the latter's contents) These 

are the Prussian Allgememes Landrecht (Carl Gottlieb von Svarez 

1794), the Austrian Allgememes Burgerhches Gesetzbuch of 1811 

(Karl Anton von Marum and Franz von Zedler), and the Code 

Napoleon of 1804, which was introduced mto the Germany west 

of the Rhine and, m an adapted vers10n, m Baden 
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DEVELOPMENT Jfll TbE NJNETEENTH CF-1ITURY 

After the successful War of L1berat10n against Napoleon, 

French law remained m force m the Rhineland and m Baden In 

1814, the influential Heidelberg scholar A F J Thibaut (1772 to 

1840 A D ) demanded a national cod1ficat10n for Germany 

comparable with the Code c1V1l Still m 1814, this demand was 

opposed by F C von Sav1gny, who iust m the early years of his 

hfe had been called to the newly established University of Berlin 

According to Sav1gny, time had not yet been npe for a truly 

good cod1f1cat1on of pnvate law Sav1gny also quite nghtly realized 

that, after the Vienna Congress m the German Federation under 

Metternich, Thibaut's plan could not be carried out for pol1t1cal 

reasons, because the sovereign German tern tones would have 

contradicted the 1 mplementat1on of a nat10nal code 

For that reason, one thlfd of the German people lived under 

Roman common law for almost another century, that 1s, the 

broad stnp from the coasts of the north to the Alps m the 

south, between the areas of French law m the west and Prussian 

law m the east 

The H1stonsche Rechtsschule (School of H1stor1cal Legal 

Thmkmg m1t1ated by Sav1gny) considered law, like languages, to 

be the product of the creative powers of what was called 
11 Volksge1st", the spmt of a people which unfolds itself m history 

Sav1gny's school of thmkmg was directed against the rationalist 

exaggerations during the preceding penods of enlightenment and 

the age of reason The programmatic return of Sav1gny to the 

"pure" Roman law of the digests isolated the Justinian law from 

later, falsifying mod1f1cat1ons by post-glossators, Usus modernus 

and the school of !us naturale While France had, under thelf 

influence, accepted mere agreement to be suff1c1ent for the 

transfer of movables because the constltutum possessonum had 

long been generalized, the interpretation of the H1stonsche Rechts 

was more faithful to the ongmal legal sources and led German} 

back to the principle of trad1t10 ( trad1t1onibus dom1ma rerum, 

non nud1s pactls transferuntur), and hence also the German civil 

code m section 929 adheres to It 
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The task of developing the law could, according to Sav1gny's 

point of view, neither be fulfilled by the leg1slat1on of the time 

nor by the iud1c1ary in the courts but only by legal science 

taught at the umvers1t1es Updating the law by means of research 

was enthusiastically undertaken by Sav1gny himself and by the 

great number of his gifted pupils Evidence of this 1s the 

amazingly great number of important pubhcat10ns, part of which 

were also translated into foreign languages 

There 1s no exaggeration in maintaining that in the nineteenth 

century, the German pandectJst iunsprudence held fIIst rank in 

the world Its effect can be seen particularly in Austna where 

- despite the Allgemeine Burgerhche Gesetzbuch of 1811 

Sav1gny's teachings found numerous d1sc1ples through Josef Unger 

and induced a far-reaching reform of umvers1ty courses Working 

out precise legal terminology and establishing a clear system of 

law are the incontestable achievements of pandect1st legal thinking 

Prec1s1on in term analysis can be exemphf1ed by the elementary 

distinction between internal and external relations in the law of 

agency, which Paul Laband developed around 1860 and which 1s 

unknown to older cod1f1cat1ons such as the French Code clVll In 

the field of systematization, pandectlst productlVI ty 1s reflected 

in the creation of general basic terms (hl.e H.echtsgeschait 

- act of legal s1gmf1 cance, wluch, admittedly, 1s not a convincing 

translation - and -W1llenserklarung - declaration of intention) 

and in creating a highly abstract General Part as a charactenstlc 

feature of the pandectlst textbooks (since G A Heise) and, later 

on, of the German c1v1! code 

Such a General Part 1s to be found as early as m the civil 

code for the state of Saxony of 1863, which was law for only 

three and a half million people (less than one-twelfth of the 

German population) but 1s remarkable in that It strongly influenced 

the Gerrr an c1v1l code of 1900 and embodied the Roman common 

law to such to extent that 1t was actually labelled "a pandectJst 

manual cast into sections" 
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But the true fart er of the German civil code must be seen 

in Bernhard Windsche1d, who had for some time personally been 

a member of the first legislating committee, but, apart from 

th<tt, even in absentia, he contributed substantially by means of 

his eminent textbook and manual, which was to see mne editions 

The H1stonsche Rechtsschule also furthered research into 

legal sources of German origin and, with It, into the law of 

commerce After 1860 the professors of indigenous German law 

vehemently attacked Roman law at their congresses and called 

Its reception a national catastrophe Long after the storm they 

had aroused had settled and their congresses had become the 

Deutscher Junstentag (German Lawyers' Congress) - an institution 

wh1c.h still exists - the programme of the nauonal-soc1ahst party 

co-founded by Hitler in 1920 revived the anu-Romamst tendencies 

According to it, the would-be matenahsuc and ind1v1duahst1c 

Roman law taken over by the German civil code was to be replaced 

by a new German common law To this end, after Hitler's 

seizure of power the Academy for German Law was founded 

However, setting aside curriculum reforms at the law faculties 

these endeavours never matenahzed due to the Second World 

War, which began in 1939 

Even centuries before the reception of Roman law had been 

subject to popular cnt1c1sm from time to time, for example, at 

the ume of the Peasants' War in the years of the Reformation 

It was, however, the caste of learned lawyers that became the 

main target of cnt1c1sm Their arrogance and narrowmindedness 

had sometimes alienated the people from the law in that the 

lawyers substituted themselves for the lay judges or, as advocates, 

were merely set on obtammg their clients' money Moods hke 

that are reflected in the saying taken up by M Luther "lunsten 

bose Christen" ("Lawyers evil Chnsuans) 

181 



What rerr ams true 1s that due to their studies, first at 

Bologna and later at German umvers1t1t1es, lawyers were the 

mam promoters of reception But also the travelling merchant 

was interested m fmdmg a standard 1us commune everywhere, 

instead of d1ffermg particular customs Smee the professors 

were often called from one university to another m a different 

country, and smce they wished to be able to work and teach 

everywhere, they did not develop any deeper interest m the 

German particular laws In the nineteenth century, mdustr1ahsat1on 

would not have taken a different course \'•lthout Roman law, as 

1s illustrated by the example of England Vast fields hke 

industrial law and company law are independent creations of that 

time, namely of Prussian Jeg1slat1on which, as early as the 

seventeenth century, had been leading m the law of c1V1l procedure 

and, above all, of mortgages and registration of titles to real 

estate If It had not bee11 for the Prussian statutes on land 

registry and mortgages, a reasonably secure credit on real property 

as a necessity for mdustriahzanon seems almost mconce1vable 

The German system of registering titles to real estate, which 

originated m late medieval mumc1pal documentations hke those 

of Cologne, may still be called the most satisfactory m the 

world 

Regarding the reception of Roman law as a "national 

catastrophe" for Germany 1mphes a wrong approach, for there 

was no alternative, no other way to deeper understanding of our 

legal system So we have to support Franz W1eacker's analysis 

that the reception mainly had methodical 1mphcat1ons, s1gmfymg 

a process when law became subject to sc1ent1f1c evaluation 

(V erw1ssenschafthchung") One thmg, however, 1s certain had 

Germany not adopted Roman law, this paper would have been 

out of place here So Rome 1s and rem ams com mums nob1s 

patria Rome the common fatherland to modern people also m 

areas the ::.011 of which, hke Southern Africa m antiquity, had 

never been stepped upon by a Roman legionary Similarly, Laun 

remains the mother of all Romance languages, but also (as for 

the vocabulary) of English and of German 
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FURTHER DEVELOPMENTS 

When the German CIVll Code entered into force m the year 

1900, Roman law lost Its practical s1gnif1cance as the vahd law 

of the country In the university courses, too, as a consequence. 

of repeated reforms, It lost more and more lecturing time due 

to the immense growth of new fields of law And yet, wtthm 

the limits of interpretation left to the Judiciary, sporadic 

receptions can be found 1mmed1ately after the enforcement of 

the civil code Among these are the recognit10n of the exceptlo 

doh by the Re1chsgeTJcht (Supreme Court of the Reich), and also 

the anc.1ent fiduc1a revived m the form of the "S1cherungs­

ubere1gnung", a trust-hke hen on movables effected by transfer 

of title without actual transfer of possession 

The fathers of the c1V1l code had tended to oppose both 

institutes With regard to the JUT1sd1ct10n of the supreme federal 

courts after the Second World War, Mayer-Maly stated some 

unintentional return to older figures of legal thmkmg, for instance, 

the culpa lev1ss1ma with its threefold subd1v1s10n of negligence, 

or the restTJctlon of the doubtful regulat10n m sect10n 139 

concerning partial nullity of contractual st1pulat1ons by 

remtroducmg the Roman principle utile per muule non v1t1atur 

Sometimes such a return is inevitable because there 1s only a 

limited supply of suitable solutions to each legal problem (for 

instance, m case of disappearance m common danger there are 

only two conceivable poss1b1ht1es either presumptive survival of 

the fitter person, or the presumptive simultaneous death of both 

parties concerned (commonentlum non v1detur alter alterum 

superv1x1sse) 

In coniunctlon with general clauses which require interpretation, 

but also with the interpretation of legal declarations, numerous 

legal proverbs have survived praeter legem, the formulation of 

which m Latin indicates considerable age For instance, venire 

contra factum propTJum nem1ni hcet, dolo fac1t qui pellt 

quod statlm redd1turus est, or falsa demonstrat10 non nocet, 

protestat10 facto contraTJa non valet, and many more 
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So even Germany's greatest poet Johann Wolfgang von Goethe, 

who had studied law at Strassburg and had been an assessor at 

the Re1chskammergencht m Wetzlar, nghtly compared Roman 

law with a duck, which, for sure, dives from time to ttme and 1s 

mv1s1ble then but reappears agam again ahve and therefore never 

gets lost altogether So I am not warned that Roman law might 

one day dive and never emerge agam At least, not as long as 

lawyers meet at mternattonal congresses to discuss the problems 

of the1r modern laws and the1r ongms the way It has been done 

m the Roman-Dutch Law Centenary Conference m Lesotho 
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EDITORIAL GUIDE TO COTRIBUTORS 

General Ob1ect1ves 

To publish a Journal contammg topics of contemporary 

relevance m law, practice, iunsprudence, and law reform with 

particular emphasis on Lesotho and the Southern Africa 

sub-region The standard of thought, ms1ght and analysis 

should measure to that of other scholarly iournals 

To reach a wider segment of society by reflectmg the 

mterests of academ1c1ans, legal practitioners, 1udges, law 

reformers, adm1mstrators, planners, etc and other md1v1duals 

and mst1tut1ons mvolved with law m Its multi-faceted d1mens10ns 

To serve as a contmumg work of reference to hbranes 

General Editorial Pohcy 

The views expressed m articles and comments are those 

of then authors for which the Journal 1s not responsible The 

Editor reserves the nght to make editorial changes m 

manuscripts accepted for publication, mcludmg changes that 

are necessary to ensure correctness of grammar, spellmg, and 

conformity to the style of the Journal 

Copyright 

Subm1ss1on of a manuscript must be accompamed by the 

author's declaration that the same has not been, and will not 

be, published pnor to Its appearance m this Journal 

Acknowledgement to the Journal must be made for references 

to articles published therem 
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Content 

The journal \I/ill publish scholarly articles devoted to legal 

questions and developments m various fields of law m their 

wider soc10-econom1c context and m particular themes of 

relevance to Third \\ orld countries It will also carry book 

reviews and case notes, together with leg1slat10n that may 

raise wider public interest 

Articles 

Two copies of the article should be submitted It 1s 

advisable for the author to retam a copy Articles should 

contain between 10,000 and 15,000 words (a maximum of 20 

to 30 typed pages) mclus1ve of footnotes The article must 

be typed on one side of A4 white paper (297mm x 210 mm) 

or the nearest equivalent size, double-spaced, with 5 cm margins 

on the left and 2 cm margins on the right Every page should 

as far as possible contain the same number of Imes Each 

article must be preceded by an abstract of between 100 to 

150 words Authors of book reviews and case notes should be 

as brief as possible All footnotes should be numbered 

consecutively and appear at the end of the text 

Acceptance of a manuscript does not mean that 1t will 

be published The dec1s1on to publish or not to pubhsh will 

be taken by the Editorial Board and contributors will be 

informed w1thm a reasonable time 

Authors will receive proofs of accepted manuscripts for 

corrections Corrections must be kept to a m1mmum and 

should relate to prmtmg errors No mod1flcat10n of the text 

or footnotes 1s allowed except m consultat10n with, and with 

the approval of, the Editor 

Contributors are not remunerated but they will receive 

ten ( 10) offprints free of charge Addltlonal offprints can be 

supplied at a modest price 
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Method of Citation 

All footnotes and references should be numbered 

consecutively throughout the text The f1rst reference to a 

book must disclose the author's 1mt1als and surname The 

title of the book should be underhned followed by details of 

pubhcat1on, and, where relevant, page reference 

The f1rst reference to an article should disclose author's 

m1t1als and surname, followed by the title of the article m 

quotation marks The Journal should be underlmed, followed 

by the, Volume and Number issue, year of pubhcat10n and 

page references 

Subsequent c1tat10ns should use the author's surname 

followed by op cit , Joe cit , or 1b1d , and page references as 

appropriate 

Citations of Journals must conform to the mode of citation 

used by the Journals, and, m the case of statutes and cases, 

the citation must conform to the mode of citation preferred 

m the 1urisd1ct10n concerned 

Presentation and Style 

The manuscript should be orgamsed, neatly typed and 

presented Consistency 1s essential m all matters of style 

Particular attention should be paid to spellings, especially of 

proper nouns, hyphenation, punctuation, abbreviations, quotations, 

signs and symbols, references, etc Quotations should be well 

placed m the text and footnotes Those exceedmg four Imes 

must be typed smgle-space and mdented m the centre of the 

text, usually without quotation marks 1f they appear m the 

text Abbrev1at10ns m the text should as far as possible be 

av01ded Foreign words should be 1tahc1sed A good English 

dictionary must be consulted for spelhng and grammar 
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