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Introduction 
The African region is facing the double burden of malnutrition driven by changing food 
environments and the increasing availability, affordability and acceptability of unhealthy 
food, which in turn raises major health and sustainability concerns.  
 
This report argues that human rights can play a powerful role in supporting State-led policies 
intended to promote healthier food environments and prevent diet-related diseases. It 
reviews the growing academic literature and policy documents at the intersection of human 
rights and food environments and identifies the relevant international legal treaties and 
conventions that can be used to support the integration of a human rights-based approach to 
promote healthy food environments and therefore prevent diet-related diseases, particularly 
in Africa.  
 
After defining the key components of a human rights-based approach and what the added 
value of such an approach may be to the promotion of healthier food environments, it 
identifies the relevant rights implicated, not least the right to a healthy food environment, 
and the corresponding obligations of States to respect, protect and fulfil these rights as 
primary duty-bearers under international human rights law. It then focuses on the human 
rights principles that underpin the implementation of human rights, including the principles 
of participation and empowerment, transparency and accountability. 
 

I. Promoting healthy food environments and preventing diet-related diseases: 
from a global health to a human rights concern 
Nutrition is recognized as a key determinant of health and a contributor to human capital 
development.1 In recent years, however, several major drivers have hindered global efforts 
to end hunger and malnutrition in all its forms by 2030.2 This introductory section briefly 
considers the individual and social costs of diet-related diseases, and unhealthy diet as a 
contributor, focusing on the situation in Sub-Saharan Africa. It then turns to the response of 
the international community, which increasingly regards deteriorating food environments 
and diet-related diseases not only as major global health issues but also as raising significant 
international human rights concerns, highlighting the opportunities that this evolution may 
offer. It concludes by introducing the rest of this report. 
 

 
1 WHO Regional Office for Africa, Nutrition in the WHO African Region (2017). 
2 Food and Agriculture Organization, The State of Food Security and Nutrition in the World 2021 (2021). See also 
Development Initiatives, 2021 Global Nutrition Report: the State of Global Nutrition (2021) . 

https://www.fao.org/documents/card/en/c/cb4474en/
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The global burden of obesity and other diet-related diseases 

Unhealthy diets are a major risk factor for many non-communicable diseases (NCDs).3 The 
burden of malnutrition is expected to grow,4 particularly in low- and middle-income countries, 
with major consequences for public health and sustainable development.  
 
The prevalence of worldwide obesity has nearly tripled in the last four decades. More than 
1.9 billion adults were overweight in 2016. Of these over 650 million were obese.5 These 
trends are fuelled by the rising incidence of overweight among children and adolescents aged 
5 to 19 years, which increased from just 4 per cent in 1975 to just over 18 per cent in 2016.6 
At the centre of this challenge is an inadequate food system that fails to provide children with 
the diets they need to thrive.7 Overweight and obesity rates are rising rapidly in many low- 
and middle-income countries8 as a result of the coexistence of undernutrition, micronutrient 
deficiencies and overnutrition within the same country, the same community and even within 
the same household.9 In Africa, the number of overweight children under 5 has increased by 
nearly 24 per cent since 2000.10 
 
Childhood obesity is associated with a higher chance of obesity, premature death and 
preventable disability in adulthood.11 The adverse effects of overnutrition thus have the 
potential to reverse many of the health gains achieved in low- and middle-income countries 
that are contributing to increased life expectancy12 whilst undermining the physical, social 
and psychological well-being of children.  
 
Diet-related diseases are a threat to sustainable development, with high economic, social and 
environmental costs.13 They are associated with inequality, lower social cohesion, lower 
economic status, poor quality of life, reduced mobility, poorer employment opportunities, 
poorer health and a lower life expectancy.14 They also have a high toll on public health 
systems and budgets, and a negative impact on labour markets due to lower productivity, 

 
3 WHO, “Obesity and Overweight: Key Facts and Figures” (9 June 2021). 
4 UNICEF, The State of the World Children. Children, food and nutrition: Growing well in a changing world (2019). 
5 WHO, “Obesity and Overweight: Key Facts and Figures” (9 June 2021). 
6 Ibid. 
7 UNICEF, The State of the World Children. Children, food and nutrition: Growing well in a changing world (2019). 
Children are growing up in “obesogenic” food environments that encourage weight gain and deter weight loss: 
G. Egger and B. Swinburn, “An ‘Ecological’ Approach to the Obesity Pandemic”, in 315 British Medical Journal 
477 (1997). 
8 WHO, “Obesity and Overweight: Key Facts and Figures” (9 June 2021).  
9 UNICEF, The State of the World Children. Children, food and nutrition: Growing well in a changing world (2019). 
10 WHO, “Obesity and Overweight: Key Facts and Figures” (9 June 2021). 
11 M. Cloutier M.M. et al, “The Early Childhood Obesity Prevention Program (ECHO): an ecologically-based 

intervention delivered by home visitors for newborns and their mothers”, in 15 BMC Public Health 584 (2015).  
12 WHO, Report of the Commission on Ending Childhood Obesity (2016) at 2. 
13 United Nations Standing Committee on Nutrition, “Nutrition and the Post-2015 Sustainable Development 
Goals” (2014); B. Swinburn, et al, “The Global Obesity Pandemic: Shaped by Global Drivers and Local 
Environments”, in 378 Lancet 815 (2011); World Bank, Non-Communicable Diseases in the Caribbean: The New 
Challenge for Productivity and Growth, World Bank LAC Caribbean Knowledge Series (2013). 
14 United Nations, Political Declaration of the UN High-Level Meeting on the Prevention and Control of Non-
Communicable Diseases, Document A/66/L 1 (20 September 2011). 
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premature death and lower employment rates.15 The unhealthy diets and foods that are the 
underlying causes of diet-related diseases have also increasingly been linked to 
environmental degradation and climate change, calling for a more integrated reflection 
across related areas.16 As the Special Rapporteur on the Right to Food noted, “Today’s food 
systems, which are dominated by industrial production and processing, as well as trade 
liberalization and aggressive marketing strategies, are fostering unhealthy eating habits and 
creating a dependence on highly processed, nutrient-poor foods. Unequal access to and 
control over resources, as well as unsustainable production and consumption patterns, which 
lead to environmental degradation and climate change, also contribute to the malfunctioning 
of food systems.”17 These problems have been further amplified in the wake of the COVID-19 
pandemic, which has highlighted the relationship between infectious diseases and NCDs, and 
diet-related diseases more specifically.18 Good nutrition can break the intergenerational 
cycles through which malnutrition perpetuates poverty, and poverty perpetuates 
malnutrition.19 
 
There has been a substantial increase in the prevalence of diet-related NCDs in sub-Saharan 
Africa in the past 20 years.20 Whilst the number of undernourished people rose from 181 
million in 2010 to almost 222 million in 2016, overweight rates are also increasing.21 In 2019, 
it was estimated that NCDs would become the leading cause of death in sub-Saharan Africa 
by 2030, overtaking disease burdens from communicable diseases such as HIV, tuberculosis 
and malaria.22 Countries in the region have been experiencing a “nutrition transition”, 
characterized by changing food environments with a shift to processed food high in energy, 
salt, sugar and saturated fats that has a long shelf life but is often less nutritious.23 This 
transition has been driven by trade and investment liberalization, which has led to the 
expansion of agri-food multinational companies from high-income countries into the less 

 
15 “The current costs of obesity are estimated at about US $2 trillion annually from direct healthcare costs and 
lost economic productivity. These costs represent 2∙8% of the world’s gross domestic product and are roughly 
the equivalent of the costs of smoking or armed violence and war”: B. Swinburn et al, “The Global Syndemic of 
Obesity, Undernutrition, and Climate Change: The Lancet Commission report”, in Lancet (27 January 2019) at 3.  
16 See in particular Swinburn et al, “The Global Obesity Pandemic: Shaped by Global Drivers and Local 
Environments”, in 378 Lancet 815 (2011). 
17 H. Elver, “Interim Report of the Special Rapporteur on the Right to Food”, A/71/282 (United Nations, 3 August 
2016) at paragraph 2. 
18 M. Fakhri, “Interim Report of the Special Rapporteur on the Right to Food on the right to food and the 
coronavirus disease pandemic”, A/77/177 (18 July 2022). Also note the establishment of The Lancet Chatham 
House Commission on Improving population health post COVID-19 (2020-2022) and looks at infectious diseases, 
NCDs and environmental degradation. 
19 UNICEF, The State of the World Children. Children, food and nutrition: Growing well in a changing world: 
Eastern and Southern Africa (2019). 
20  J. Bigna and J. Noubiap, "The Rising Burden of Non-Communicable Diseases in Sub-Saharan Africa", in 7 Lancet 
Global Health (2019) e1295. 
21 WHO Regional Office for Africa, Strategic Plan to Reduce the Double Burden of Malnutrition in the African 
Region (2019-2025), AFR/RC69/7. 
22 WHO n21. 
23 See T. Reardon et al, “The processed food revolution in African food systems and the double burden of 
malnutrition”, in Global Food Security 28 (2021) 100466. On the nutrition transition more generally, see B. 
Popkin, “Nutrition, Agriculture and the Global Food System in Low and Middle Income Countries”, in 47 Food 
Policy 91 (2014); C. Monteiro and G. Cannon, “The Impact of Transnational Big Food’ Companies on the South: 
A View from Brazil”, in 9 PLoS Medicine (2012) e1001252.  
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regulated growth markets in sub-Saharan Africa.24 Urban populations have significantly 
higher rates of obesity,25 and women experience higher prevalence, morbidity and mortality 
from NCDs.26 The burden of disease in sub-Saharan Africa is also characterized by a high 
prevalence of communicable diseases such as HIV, tuberculosis and malaria; such multi-
morbidity is likely to lead to poorer health outcomes overall,27 which are further compounded 
by resource-constrained health systems. Nutritional status must therefore be recognized as a 
necessary building block towards achieving Universal Health Coverage and the Sustainable 
Development Goals.28 
 
The response of the international community 

Following the recognition of diet-related NCDs as a major global health problem,29 WHO led 
the adoption of the Global Strategy on Diet, Physical Activity and Health in 2004.30 From 2011 
onwards, the efforts of the international community became more prominent and more 
sustained. The United Nations General Assembly convened the first High Level meeting on 
NCDs in September 2011,31 which paved the way for the adoption of a series of global 
declarations,32 action plans33 and recommendations,34 as well as the establishment of specific 

 
24 A. Schram, R. Labonté and D. Sanders, "Urbanization and International Trade and Investment Policies as 
Determinants of Noncommunicable Diseases in Sub-Saharan Africa", in 56 Progress in Cardiovascular Diseases 
281 (2013); A.M. Thow et al, "Regional Trade and the Nutrition Transition: Opportunities to Strengthen NCD 
Prevention Policy in the Southern African Development Community", in 8 Global Health Action (2015) 28338.  
25 M. Miszkurka et al, "Heavy Burden of Non-Communicable Diseases at Early Age and Gender Disparities in an 
Adult Population of Burkina Faso: World Health Survey", in 12 BMC Public Health 24 (2012); N. Peer et al, 
"Urban–Rural and Gender Differences in Tobacco and Alcohol Use, Diet and Physical Activity among Young Black 
South Africans between 1998 and 2003", in 6 Global Health Action 19216 (2013); N. Phaswana-Mafuya et al, 
"Sociodemographic Predictors of Multiple Non-Communicable Disease Risk Factors among Older Adults in South 
Africa", in 6 Global Health Action 20680 (2013). 
26 A.W. Onyango et al, "Regional Overview on the Double Burden of Malnutrition and Examples of Program and 
Policy Responses: African Region", in 75 Annals of Nutrition and Metabolism 127 (2019). 
27 M.R. Disang, D. Weller and C. Campbell, "Prevalence and Patterns of Chronic Communicable and Non-
Communicable Diseases Multimorbidity in Sub-Saharan Africa: Protocol for a Systematic Review" in 5 Journal of 
Global Health Reports e2021011 (2021). 
28 WHO Regional Office for Africa, Urgent action needed to tackle the double burden of malnutrition and to 
achieve Universal Health Coverage and Sustainable Development Goals in Africa, Nairobi (18 April 2018). 
29 See the WHO Consultation on Obesity carried out in 1999 and published in Obesity: Preventing and Managing 
the Global Epidemic (WHO, first published in 2000 and reprinted in 2004), Technical Report Series 894.  
30 Adopted in WHA Resolution 57.17.  
31 President of the General Assembly, “Political Declaration of the High-Level Meeting of the General Assembly 
on the Prevention and Control of Non-Communicable Diseases”, A/66/L.1 (United Nations, New York, 16 
September 2011).  
32 The United Nations General Assembly held two further meetings devoted specifically to the prevention and 
control of NCDs in 2014 (Resolution 68/300, A/68/L.53) and in 2018 (Resolution 73/2, A/73/L.2). The Food and 
Agriculture Organization  and the WHO also convened the Second International Conference on Nutrition  in 
2014, which led to the adoption of the Rome Declaration on Nutrition (ICN2 2014/2), endorsed in 2016 by the 
United Nations General Assembly, which proclaimed 2016–2025 to be the United Nations Decade of Action on 
Nutrition (Resolution 70/259, A/RES/70/259). 
33 WHO, “Comprehensive implementation plan on maternal, infant and young child nutrition”, 2014 (Resolution 
WHA65.6); WHO, “Global Action Plan for the Prevention and Control of Noncommunicable Diseases, 2013–
2020” (Resolution WHA66.10). 
34 See in particular the final report of the WHO Commission on Ending Childhood Obesity (ECHO Report), which 
Member States welcomed in 2016 (Resolution WHA 70.31). 
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working groups and taskforces.35 In September 2015, the Assembly also adopted the 2030 
Agenda and the Sustainable Development Goals, which address concerns such as NCDs and 
malnutrition in all its forms.36 
 
Collectively, these documents acknowledge that food environments have rapidly 
deteriorated all over the world as a result of widespread changes in food type, availability, 
accessibility, affordability and marketing. Therefore, States around the world have been 
urged to adopt, and have committed to adopting, a multisectoral, coordinated package of 
measures with a view to promoting healthier food environments and preventing diet-related 
diseases. Priority areas include the adoption of effective food labelling rules,37 the promotion 
of breastfeeding,38 the regulation of food marketing,39 the use of economic instruments such 
as food subsidies and food taxes,40 food reformulation, food procurement,41 as well as 
development, trade and agricultural policy.42 These documents have also highlighted the 
importance of a life-course approach and the imperative of priority interventions targeting 
pre-pregnant and pregnant women, breastfeeding mothers, newborns, infants, children, 
adolescents, adults and the elderly with age-appropriate action for better nutrition.43  
 
NCDs are largely preventable in people under 60, and investments in their prevention reap 
high returns both financially and in health gains. The WHO has estimated that over 8 million 

 
35 See in particular the establishment of the United Nations Inter Agency Task Force on NCDs: 
www.who.int/nmh/ncd-task-force/en. 
36 In particular, Sustainable Development Goal 2 urges “all countries and all stakeholders” to “end hunger, 
achieve food security and improved nutrition and promote sustainable agriculture”, while Sustainable 
Development Goal 3 calls on them to “ensure healthy lives and promote well-being for all at all ages”. 
37 For example, the WHO Ending Childhood Obesity Commission Report called on States to “implement a 
standardized global nutrient labelling system” (n35, recommendation 1.6) and “implement interpretive front-
of-pack labelling supported by public education of both adults and children for nutrition literacy” 
(recommendation 1.7). 
38 In light of evidence that exclusive breastfeeding for the first six months of life is a significant factor in reducing 
the risk of obesity, the Ending Childhood Obesity Commission Report has called on States to promote 
breastfeeding; to this effect, they should in particular implement the Code of Marketing of Breastmilk 
Substitutes and subsequent WHA resolutions (recommendation 4.1) and “support mothers to breastfeed, 
through regulatory measures such as maternity leave, facilities and time for breastfeeding in the work place” 
(n35, recommendation 4.4). See also WHO and UNICEF, Global Strategy on Infant and Young Child Feeding 
(WHO, 2003).  
39 The WHO Ending Childhood Obesity Commission Report has called on States to “implement the Set of 
Recommendations on the Marketing of Foods and Non-alcoholic Beverages to Children to reduce the exposure 
of children and adolescents to, and the power of, the marketing of unhealthy foods” (n35, recommendation 
1.3). The Set of Recommendations was unanimously adopted by Resolution WHA 63.14, but remains poorly 
implemented. 
40 In particular, the ECHO Report, Recommendation 1.2, calls for the implementation of an effective tax on sugar-
sweetened beverages. 
41 The ECHO Report, Recommendations 5.1 to 5.3 focus on increasing the availability of healthy food and water 
fountains, whilst eliminating the provision or sale of unhealthy food in schools. 
42 ECHO Report, at xii. See also C. Hawkes, et al, “Smart Food Policies for Obesity Prevention”, in 385 Lancet 
(2015) 2410; A.M. Thow, et al, “Regional trade and the nutrition transition: opportunities to strengthen NCD 
prevention policy in the Southern African Development Community”, in Global Health Action 8 (2015) 28338; R. 
Nugent, “Food and agriculture policy: issues related to prevention of noncommunicable diseases”, in Food and 
Nutrition Bulletin 25 (2004): 200-207. 
43 See also the WHO Global Strategy for Women’s, Children’s and Adolescents’ Health (2016-2030), which calls 
on States to end all forms of malnutrition and address the nutritional needs of children, adolescent girls, and 
pregnant and lactating women. 

http://www.who.int/nmh/ncd-task-force/en
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deaths could be prevented by 2030 if low- and middle-income countries were to make an 
additional investment of less than a dollar per person per year in preventing and treating 
NCDs. Focusing on 76 low- and –middle-income countries, the WHO referred to the NCD Best 
Buys and showed how every dollar invested in scaling up Best Buy actions in these countries 
could generate a return of up to US$ 7 – potentially US$ 230 billion by 2030.44 Best Buy actions 
include increasing health taxes, restrictions on marketing and sales of harmful products, 
information and education, and vaccination.45 
 
The political economy of addressing obesity and other diet-related NCDs in sub-Saharan Africa 
is often complex as it requires a shift from a sole focus on issues of undernutrition and may 
be at odds with trade and investment priorities.46 Many governments in sub-Saharan Africa 
have existing programmes to address undernutrition and, in some cases, these programmes 
may even contribute to obesity and overnutrition.47 It is therefore necessary to integrate NCD 
prevention efforts with existing undernutrition interventions to ensure that the burden of 
malnutrition is addressed without exacerbating either aspect of malnutrition.48 Therefore, in 
2019, a strategic plan to reduce the double burden of malnutrition in the African Region 
(2019-2025) was adopted in order “to strengthen policies and regulatory frameworks to 
promote, protect and support the consumption of safe and healthy foods” and “to strengthen 
national capacity and the evidence base for nutrition programming”.49  
 
Overall, however, progress towards developing and implementing effective strategies to 
improve food environments has been extremely slow and inadequate, and “the world has yet 
to fulfil its promise of implementing, at all levels, measures to reduce the risk of premature 
death and disability from NCDs”.50 Enhanced political leadership51 is required to “scale up the 
implementation of the commitments” they have made.52  
 
The international commitments of States to improve food environments often call for 
legislative or regulatory interventions.53 In October 2017, States gathered in Montevideo for 
the Third UN High-Level Meeting on NCDs explicitly acknowledged the need for legal expertise 

 
44WHO, Saving lives, spending less: the case for investing in noncommunicable diseases (WHO, Geneva, 13 
December 2021).  
45 WHO n35, The promotion of healthy diets specifically includes the implementation of front-of-pack food 
labelling. 
46 A.M. Thow et al, "The Political Economy of Sugar-Sweetened Beverage Taxation: An Analysis from Seven 
Countries in Sub-Saharan Africa", in 14 Global Health Action 1909267 (2021). 
47 K. Hofman et al, "Double Burden and Double Duty: Government Action Required to Improve Child Nutrition", 
in South African Child Gauge (2020) 135. 
48 A.W. Onyango et al, "Regional Overview on the Double Burden of Malnutrition and Examples of Program and 
Policy Responses: African Region", in 75 Annals of Nutrition and Metabolism (2019) 127. 
49 Strategic Plan to Reduce the Double Burden of Malnutrition in The African Region (2019-2025), AFR/RC69/7. 
50 Resolution 73/2 of 10 October 2018, at paragraph 4.  
51 WHO, Montevideo Road Map 2018–2030 on NCDs as a Sustainable Development Priority, 18–20 October 2017, 
at para 3.  
52 United Nations General Assembly 2018, particularly at paragraphs 20-23. 
53 A. Garde, “Global health law and non-communicable disease prevention: maximizing opportunities by 
understanding constraints”, in G.L. Burci and B. Toebes, Research Handbook on Global Health Law (Elgar 2018), 
at p. 420. More generally on the role of law in promoting global health, see L. Gostin et al, “The legal 
determinants of health: harnessing the power of law for global health and sustainable development”, in Lancet, 
Vol 393 (4 May 2019) 1857. 
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in this field.54 The Global Regulatory and Fiscal Capacity Building Program (Global RECAP) was 
set up shortly afterwards. Global RECAP I (2019-2022) is a collaborative programme between 
the International Development Law Organization (IDLO) and the WHO, supported by the Swiss 
Agency for Development and Cooperation and the OPEC Fund for International Development, 
in coordination with the International Development Research Centre. It aims to strengthen 
the capacity of five target countries – Bangladesh, Kenya, Sri Lanka, Tanzania and Uganda – 
to design, implement and evaluate regulatory and fiscal interventions that will effectively 
promote healthy diets and physical activity for the prevention of NCDs. 
 
In parallel, a growing consensus has developed that the deterioration of food environments 
should not be seen exclusively as an important global health problem but also as raising major 
human rights concerns. This evolution has important implications for how States around the 
world should act, both individually and collectively, to promote healthier food environments 
and therefore prevent diet-related diseases.  
 

NCD prevention, food environments and human rights 
Prompted by academic research on the relationship between human rights and NCD 
prevention,55 and diet-related diseases more specifically,56 calls for a human rights-based 
approach to improve food environments have multiplied. They have become a recurring 
feature of United Nations high-level documents since 201357 and have been amplified by the 
work of several United Nations Special Rapporteurs on the Right to Health58 and on the Right 

 
54 A. Garde, “Global health law and non-communicable disease prevention: maximizing opportunities by 
understanding constraints”; WHO, “Key considerations for the use of law to prevent noncommunicable diseases 
(NCDs) in the WHO European Region” (WHO, Moscow, 2017). On global health more broadly, see the joint 
publication involving the WHO, IDLO, the University of Sydney and the O’Neill Institute at the University of 
Georgetown: WHO, Advancing the Right to Health: The Vital Role of Law (Geneva, 2017).  
55 S. Gruskin et al, “Noncommunicable diseases and human rights: a promising synergy”, in 5 American Journal 
of Public Health, (2014) 104, 773-775; L. Ferguson et al, “Non-communicable diseases and human rights: Global 
synergies, gaps and opportunities”, in 10 Global Public Health 12 (2017) 200-1227; B. Toebes and D. Patterson, 
“Human Rights and Non-communicable Diseases: Controlling Tobacco and Promoting Healthy Diets”, (2020). 
56 A significant body of literature has focused on the prevention of tobacco-related harm through the adoption 
and implementation of human rights-based approaches, including O. Cabrera and L. Gostin, “Human rights and 
the Framework Convention on Tobacco Control: Mutually reinforcing systems”, in International Journal of Law 
in Context, vol. 7, n°3 (2011) p.285; M. Gipsen and B. Toebes, eds. Human Rights and Tobacco Control (Edward 
Elgar, 2020). On the interaction of human rights and the prevention of non-communicable diseases more 
generally, see H. Nygren-Krug, “A Human Rights-Based Approach to Non-Communicable Diseases”, in Health 
and Human Rights in a Changing World, 567-580 (Routledge, 2013); D. Patterson et al, “Identifying a human 
rights–based approach to obesity for States and civil society”, in Obesity Reviews 20 (2019): 45-56; A. Garde, J. 
Curtis, and O. De Schutter, eds. Ending childhood obesity: a challenge at the crossroads of international economic 
and human rights law (Edward Elgar, 2020), and in particular the chapters by S. Roache and O. Cabrera; K. 
O’Cathaoir and M. Hartlev; M. Friant-Perrot and N. Gokani; W. Barth-Eide and A. Eide; A. Garde and S. Byrne; O. 
Bartlett; and J. Curtis. 
57 WHO Global Action Plan on the prevention and control of NCDs, 2013; WHO Ending Childhood Obesity 
Commission Report (2016); ICN (2014); Political declaration of the Third High-Level Meeting of the General 
Assembly on the Prevention and Control of Non-Communicable Diseases (2018); UNICEF, The State of the World 
Children. Children, food and nutrition: Growing well in a changing world (2019); FAO, Conference Outcome 
Document: Rome Declaration on Nutrition (2020). 
58 See in particular, A. Grover, “Report on unhealthy foods, non-communicable diseases and the right to health”, 
A/HRC/26/31 (2014); D. Puras, “Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of 
the Highest Attainable Standard of Physical and Mental Health”, A/ HRC/29/33 (United Nations, 2 April 2015); 
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to Food.59 In recent years, United Nations agencies have also undertaken extensive work, 
alone or collaboratively, to promote the use – and flesh out the implications – of a human 
rights-based approach to the promotion of healthy food environments and the prevention of 
diet-related diseases, particularly in relation to the development of a child rights-based 
approach to food marketing regulation.60 These documents all stem from the premise that a 
human rights-based approach can strengthen the capacities of all people as rights-holders to 
understand and realize their rights, and of States as corresponding duty-bearers to meet their 
legal obligations under legally binding international human rights instruments.61 At the same 
time, civil society organizations are following suit and are increasingly promoting a human 
rights-based approach to healthy food environments.62  
 
It is within this context that IDLO, as part of Global RECAP and with support from the 
International Development Research Centre, has established the Human Rights and Healthy 
Diets Research Support (HRHD) Initiative. The HRHD Initiative is conducted in close 
collaboration with the Law & NCD Research Unit at the University of Liverpool and the African 
Population and Health Research Centre. It aims to support researchers, civil society 
organizations and policymakers to strengthen their understanding and application of a 
human rights-based approach to promote healthy diets through regulatory and fiscal 
interventions in the three Global RECAP countries in East Africa, namely: Kenya, Tanzania and 
Uganda.  
 

Introducing this report 
This Scoping Review is the first of two reports commissioned as part of the HRHD Initiative. It 
considers the potential of applying a human rights-based approach to the promotion of 
healthy food environments and the prevention of diet-related diseases. It focuses primarily 
on three regulatory interventions in policy areas that are a focus of Global RECAP: food 
labelling (including front-of-pack labelling), food marketing restrictions to children,63 and 
sugar-sweetened beverages taxation. These measures have been endorsed by the World 
Health Assembly and are widely recognized by the international community as cost-effective 

 
D. Puras, “Report of the Special Rapporteur on sport and healthy lifestyles as contributing factors to the right to 
health”,  A/HRC/32/33 (4 April 2016); D. Puras, “Statement by the UN Special Rapporteur on the right to health 
on the adoption of front-of-package warning labelling to tackle NCDs” (27 July 2020). 
59 O. De Schutter, “Report on the transformative potential of the right to food”, A/HRC/25/57 (2011); H. Elver, 
“Interim Report of the Special Rapporteur on the Right to Food”, A/69/275 (United Nations, 7 August 2014); H. 
Elver, “Interim Report of the Special Rapporteur on the Right to Food”, A/71/282 (United Nations, 3 August 
2016); H. Elver and UNICEF, Advocacy briefing note on protecting children’s right to a healthy food environment 
(2019); M. Fakhri, “Interim report of the Special Rapporteur on the right to food on food systems and human 
rights”, A/76/237 (27 July 2021); M. Fakhri, “Interim Report of the Special Rapporteur on the Right to Food on 
the right to food and the coronavirus disease pandemic”, A/77/177 (18 July 2022). 
60 A. Garde et al, A Child Rights-Based Approach to Food Marketing: A Guide for Policy Makers (UNICEF, 2018); 
UNICEF and WHO, Protecting Children from the Harmful Impact of Food Marketing: Policy Brief (2022). 
61 A. Garde et al, A Child Rights-Based Approach to Food Marketing: A Guide for Policy Makers (UNICEF, 2018); 
A. Garde, N. Gokani and M. Friant-Perrot,  “Children’s rights, childhood obesity and health inequalities”, UNSCN 
News 43 (2018); H. Elver and UNICEF, Advocacy briefing note on protecting children’s right to a healthy food 
environment (2019); UNICEF, The State of the World Children. Children, food and nutrition: Growing well in a 
changing world (2019). 
62 See, for example, World Cancer Research Fund, Lessons on implementing robust restrictions of food and non-
alcoholic beverage marketing to children (2020). 
63 Please note that this report does not focus on the marketing of commercial milk formulas to parents; it focuses 
exclusively on the marketing of food to which children (rather than their carers) are exposed. 
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interventions.64 However, they are also often contested by industry actors on a range of legal 
and other grounds. The general framework of this Scoping Review can also be applied to other 
complementary measures that are required to ensure that food environments are healthy 
and conducive to good health over the life-course – e.g., policies on breastfeeding / school 
food / public procurement / urban planning / agriculture that promote healthier food 
environments and prevent diet-related diseases. 
 
Section 2 considers the existing literature on the concept of a human rights-based approach 
and identifies what such an approach entails and what its added value may be to promote 
healthier food environments and prevent diet-related diseases. Section 3 considers the main 
rights relevant to the promotion of healthier food environments, and the corresponding 
obligations of States in international human rights law to protect the population, and children 
in particular, from diet-related diseases. Section 4 focuses on the role that human rights 
principles can play in the effective implementation of human rights, and particularly the right 
to a healthy food environment.  
 
This Scoping Review of the growing academic literature and policy documents at the 
intersection of human rights and food environments aims to provide an overview of existing 
international legal frameworks that can be used to support the integration of a human rights-
based approach to the promotion of healthy food environments and the prevention of diet-
related diseases. Building on ongoing work promoting such an approach in East Africa under 
Global RECAP,65 the Scoping Review paves the way for the next report, the Synthesis Report, 
which reflects more specifically on whether, and if so how, a human rights-based approach 
has been used, or could be used, in Kenya, Tanzania and Uganda, and in particular identifies 
the barriers, opportunities, needs and knowledge gaps to the development and 
implementation of a human rights-based approach to effectively promote healthier food 
environments and thus prevent diet-related diseases in these three countries.  
 

II. The added value of a human rights-based approach to the promotion of 
healthier food environments and the prevention of diet-related diseases 
This section reflects on the concept of a human rights-based approach and the added value 
that such an approach may have for policy. In particular, it considers its key characteristics, 
with the aim of setting the scene for the rest of this report, which unpacks how human rights 
standards and principles can contribute to the promotion of healthier food environments and 
the prevention of diet-related diseases. 
 
The term ‘human rights-based approach’ is used extensively in United Nations documents, 
particularly (but not exclusively) in relation to development programming.66 Many definitions 

 
64 Tackling NCDs: 'best buys' and other recommended interventions for the prevention and control of 
noncommunicable diseases. Geneva: World Health Organization; 2017 
(https://apps.who.int/iris/handle/10665/259232), Appendix 3. 
65 See in particular, IDLO, “Toolkit on Regulatory Approaches to Noncommunicable Diseases: Healthy Diets and 
Physical Activity” (17 May 2022). 
66 United Nations Sustainable Development Goals, “The Human Rights Based Approach to Development 
Cooperation Towards a Common Understanding Among UN Agencies” (September 2003). See also G. Berman, 
“Undertaking a Human Rights-Based Approach: Lessons or Policy, Planning and Programming – Documenting 

 

https://apps.who.int/iris/handle/10665/259232
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have been proposed of this concept. For example, the Office of the High Commissioner for 
Human Rights notes:  
 

A human rights-based approach is a conceptual framework for the process of human 
development that is normatively based on international human rights standards and 
operationally directed to promoting and protecting human rights. It seeks to analyse 
inequalities which lie at the heart of development problems and redress 
discriminatory practices and unjust distribution of power that impede development 
progress.67 

 
Definitions of a human rights-based approach all draw attention, to varying degrees, to core 
characteristics of such an approach. In particular, there is a consensus that a human rights-
based approach is grounded in international human rights standards and based on human 
rights principles. Therefore, it is a normative approach that stems from the premise that 
international human rights treaties and conventions recognize human rights of all people as 
rights-holders and place corresponding obligations on States as duty-bearers. It also requires 
that States act according to human rights principles to ensure that rights are realized, and 
States are held accountable when rights are not respected, protected and fulfilled.  
 

The human rights of rights-holders and the corresponding obligations of duty-bearers 

The system of international human rights protection was born after the Second World War 
out of a spreading conviction that how human beings were treated anywhere concerned 
everyone, everywhere.68 In the United Nations Charter, all individuals were recognized as 
having some fundamental human rights and freedoms, the protection and promotion of 
which States agreed should be the concern of all societies. They cooperated to define these 
rights and incorporated them into the Universal Declaration of Human Rights as a common 
standard of achievement for all peoples of all nations.69 Subsequently, they adopted a variety 
of international human rights treaties and conventions, whereby they assumed the obligation 
to respect, protect and fulfil these rights and submitted themselves to some form of 
international scrutiny for compliance with those obligations.  
 
The International Bill of Human Rights – collectively, the Universal Declaration of Human 
Rights (UDHR), the International Covenant on Economic, Social and Cultural Rights (ICESCR) 
and the International Covenant on Civil and Political Rights (ICCPR) – is the foundation for 

 
Lessons Learned for the Human Rights-Based Approach to Programming: An Asia-Pacific Perspective – 
Implications for Policy, Planning and Programming” (UNESCO, 2008); Z. Kedzia, “Mainstreaming Human Rights 
in the United Nations”, in G. Alfredson et al eds. International Human Rights Monitoring Mechanisms (Leiden: 
Marinus Nijhoof, 2nd ed., 2009), at p. 233. In relation to health more specifically, see WHO, A Human Rights-
Based Approach to Health; Summary Reflection Guide on a Human Rights-Based Approach to Health. Application 
to Sexual and Reproductive Health, Maternal Health and Under-5 Child Health (2005); L. London, “What is a 
Human Rights-Based Approach to Health and Does it Matter”, in Health and Human Rights 10(1) (2008) 65; P. 
Hunt, “Interpreting the International Right to Health in a Human Rights-Based Approach to Health”, in Health 
and Human Rights Journal 18(2) (2016) 109; OHCHR, Analytical Study on the Relationship between Climate 
Change and the Human Right of Everyone to the Enjoyment of the Highest Attainable Standard of Physical and 
Mental Health (2016).  
67 OHCHR, Frequently Asked Questions on a Human Rights-Based Approach to Development Cooperation (2006). 
68 Henkin (1989) p.129. 
69 A. Sengupta, “The human right to development” in 32 Oxford Development Studies, 2179-203 (2004) p. 186. 
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human rights protection. It has led to the adoption of further instruments protecting the 
rights of specific population groups, including those related to the rights of women, notably 
the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), 
and children, notably the Convention on the Rights of the Child (CRC), as well as specific 
regional instruments. In Africa, these instruments include the African Charter on Human 
Rights and Peoples’ Rights (the African Charter), with its Protocol on the Rights of Women in 
Africa (the Maputo Protocol), and the African Charter on the Rights and Welfare of the Child 
(ACRWC).   
 
Human rights, which are inherent to human dignity,70 are universal, indivisible, 
interdependent and interrelated.71 These characteristics clearly distinguish human rights 
from mere privileges, which are never universal and can be taken away. Rights are also not 
time-bound, whilst privileges are temporary. Human rights have normative force and 
legitimately allow rights-holders to demand that specific duty-bearers, once identified, be 
accountable for carrying out their obligations and subjected to a mechanism to monitor and 
adjudicate their performance, prescribing remedies in case of failures. Every right will have at 
least one (if not more) correlated duty, without which the right cannot be fulfilled. 
Establishing this relationship between a rights-holder and one or more duty-bearers is 
particularly important in the case of human rights, because rights imply accountability, and 
the accountability of duty-bearers must be supported by remedial actions. Ultimately, a 
human rights-based approach focuses on the legal entitlements of rights-holders rather than 
their needs,72 and the legal obligations of duty-bearers rather than charitable or moral 
imperatives. It is therefore distinct from a charity or a needs-based approach.73  
 
As duty-bearers of human rights obligations, States must work towards the full realization of 
all the rights bestowed upon rights-holders by human rights law.  This is particularly important 
as food environments involve a broad range of related rights that States need to consider 
holistically by implementing a suite of coordinated, multisectoral, evidence-based measures, 
including (but not limited to) effective food labelling schemes, food marketing restrictions 
and sugar-sweetened beverages taxation.  

 
70 Article 1 of the Universal Declaration of Human Rights: “All human beings are born free and equal in dignity 
and rights”. 
71 Vienna Declaration and Programme of Action adopted by the World Conference on Human Rights in Vienna 
on 25 June 1993, at paragraph 5. The Preamble of the Vienna Declaration also reiterates the link between human 
dignity and human rights: “Recognizing and affirming that all human rights derive from the dignity and worth 
inherent in the human person…” 
72 See also S. Gatenio Gabel, A Rights-Based Approach to Social Policy Analysis (Springer International, 2016).  
73 A human rights-based approach overlaps with an equity-based approach. Both approaches attempt to address 
social exclusion, inequities and other disadvantages by establishing claims that everyone should have in a just, 
inclusive, non-discriminatory society. In particular, a human rights-based approach and an equity-based 
approach to food environments aim to narrow the gap between different social groups, paying specific attention 
to those that have particular vulnerabilities, suffer from discrimination, are poor or economically disadvantaged. 
Ultimately, they both aim for more equity within and between States and can therefore be envisaged as mutually 
supportive. However, a human rights-based approach goes beyond an equity-based approach in that equality 
and non-discrimination are only two of the core principles upon which a human rights-based approach rests. 
The objectives it pursues through the principles of participation, empowerment, accountability or legality and 
transparency exceed the objectives that an equity-based approach pursues. For a discussion of the contribution 
of an equity-based approach to the promotion of healthier food environments, see Nisbett et al, “Holding no-
one back: The Nutrition Equity Framework in theory and practice”, in Global Food Security (2022) 100605. 
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States are primary duty-bearers and have the tripartite obligation to respect, protect and 
fulfil international human rights law, as the box below explains.  
 

The tripartite obligation of States to respect, protect and fulfil human rights 
 
The threefold duty to respect, protect and fulfil human rights was proposed in 1987 by 
Asbjørn Eide, then Special Rapporteur on the Right to Food.74 It has since guided States in 
realizing their obligations, and is used as the measure for assessing how well they are 
carrying out their human rights obligations.75 

• Respect – States must refrain from interfering with the enjoyment of human rights. This 
requires that they treat persons equally, respect their individual dignity and worth, and 
do not interfere with or impair their rights. The broad idea is “not to worsen an individual’s 
situation by depriving that person of the enjoyment of a declared right”.76 

• Protect – States must protect individuals and groups against human rights abuses, 
including by non-State actors and third parties. This requires “active protection against 
other, more assertive or aggressive subjects – more powerful economic interests, such as 
protection against fraud, against unethical behaviour in trade and contractual relations, 
against the marketing and dumping of hazardous or dangerous products”.77 In particular, 
this may force States to take steps, through legislation or otherwise, to prevent or prohibit 
third parties from violating human rights and freedoms.78  

• Fulfil –States must also fulfil the rights of everyone who could not otherwise enjoy their 
human rights. To ensure that this standard is met, States must take positive, active 
measures to establish the infrastructure to facilitate the enjoyment of human rights, 
including setting up the necessary institutions and procedures, such as the allocation of 
resources. Ultimately, States have a duty to create the institutional machinery essential 
to the realization of human rights.79 

 

Importantly, many of the rights implicated in the prevention of diet-related diseases impose 
additional obligations on States to work toward their progressive realization, and particularly 

 
74 A. Eide, “Report on the Right to Adequate Food as a Human Right”, E/CN.4/Sub.2/1987/23, Committee on 
Economic, Cultural and Social Rights (United Nations, 7 July 1987) para. X. This framework was subsequently 
applied to the right to health: see B. Toebes, The Right to Health as a Human Right in International Law (Springer, 
1999). 
75 See, in particular, Committee on Economic Social and Cultural Rights, “General Comment 12: The right to 
adequate food”, E/C.12/1999/5, Economic and Social Council (United Nations, Geneva, 12 May 1999) para. 15; 
see also Human Rights Council, General Comment No. 31: “The Nature of the General Legal Obligations Imposed 
on States Parties to the Covenant”, United Nations Doc. CCPR/C/21/Rev.1/Add.13 (26 May 2004). 
76 H. Steiner, P. Alston and R Goodman, International Human Rights in Context: Law, politics, morals, 3rd ed. 
(Oxford University Press, Oxford, UK, 2008) p. 187. 
77 A. Eide, “The Right to Adequate Food and to Be Free from Hunger: Updated study on the right to food”, 

E/CN.4/Sub.2/1999/12 (United Nations, 28 June 1999) para. 52(b). 
78 G.H.J. Van Hoof, “The Legal Nature of Economic, Social and Cultural Rights: A rebuttal of some traditional 

views”, in The Right to Food, edited by P. Alston and K. Tomaevski (Martinus Nijhoff Publishers, 1984) pp. 106–
108. 
79 H. Steiner, P. Alston and R. Goodman, International Human Rights in Context: Law, politics, Morals, 3rd ed. 
(Oxford University Press, Oxford, UK, 2008) pp. 185–189. 



 15 

the right to health and the right to food discussed below. The obligation of progressive 
realization requires that States actively take steps toward the realization of rights within their 
available resources.80 In turn, this requires that States refrain from introducing regressive 
measures or rolling back measures that assist in the realization of the rights.81 
 
Moreover, States can uphold their human rights obligations by acting individually or 
collectively. Bilateral or multilateral cooperation is particularly important, as increasing trade 
liberalization, international investment, market consolidation and global value chains, as well 
as privatization and public private partnerships, have all contributed to changing food 
environments and the growing burden of diet-related diseases around the world, including in 
sub-Saharan Africa.82 In this context, a human rights-based approach to international 
cooperation can promote equality both within and between States, bearing in mind both 1) 
the disproportionate impact that diet-related diseases have, and the speed with which they 
are surging, in low- and middle-income countries; and 2) the impact of the food industry in 
shaping food environments and nutrition worldwide, and in Africa more specifically. As the 
United Nations Special Rapporteur on the Right to Food, Michael Fakhri, has noted: 
 

The trade agenda should no longer be about limiting domestic support. The new global 
trade agenda should be about ensuring that all Member States and people, especially 
those that are marginalized, can rely on international intuitions to support their 
national food policies and create fair and stable markets, ensuring the full realization 
of the right to food. Both in terms of legal obligations and today’s political reality, 
when Member States eventually come to a political consensus as to what constitute 
fair and stable food markets, it must be embedded within the normative structures 
relating to the right to food and human rights obligations in general.83 

 

Human rights principles as the building blocks of the effective realization of human rights  

Beyond reflecting on the substantive content of human rights, human rights-based 
approaches require that we also reflect on the norm-creating procedures used to ensure that 
human rights are effectively upheld when translated into concrete State action. The legal 
procedures to uphold and protect rights include legislation, constitution-making and judicial 
decisions, as well as institutional law-making procedures.84 International human rights law 
therefore requires the active and continuous involvement of States in implementing their 
commitments and induces them to enact laws and adopt measures to implement them.85 If 

 
80 ECSR, “Progressive Realisation and Non-regression”  
81 ECSR n 83. 
82 C. Hawkes, M. Chopra and S. Friel, “Globalization, trade, and the nutrition transition”, in Globalization and 
Health, 257-284 (Routledge, 2009); C. Hawkes, “Uneven dietary development: linking the policies and processes 
of globalization with the nutrition transition, obesity and diet-related chronic diseases”,  in Globalization and 
Health (2006) 1: 1-18; C. Hawkes, “The role of foreign direct investment in the nutrition transition”, in Public 
health nutrition 8, no. 4 (2005): 357-365. 
83 M. Fakhri, “Interim report of the Special Rapporteur on the right to food: food systems and human rights”, 
A/76/237 (27 July 2021) at paragraph 72.  
84 As the FAO has noted, “seeking to include express provision of the right to adequate food in a country’s 
constitution is one of the most fundamental and enduring legislative actions that can be taken at the national 
level to comply with international obligations”: Right to Adequate Food in Constitutions, Legal Brief for 
Parliamentarians in Africa N°1 (FAO, 2019). 
85 S. Fredman, Human Rights Transformed: Positive rights and positive duties, (Oxford University Press, 2008). 
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the national protection of human rights is deficient, then “international human rights laws 
are designated to induce states to remedy those deficiencies”.86  
 
Human rights principles that underpin these norm-creating procedures guide the procedure 
and method of State action and are an integral component of a human rights-based approach. 
They include the principles of accountability, participation and empowerment, 
transparency, equity and non-discrimination, sustainability and international assistance.87 
Taken together, these principles require that States as duty-bearers reflect not only on what 
they achieve but also on how they do so. This goes beyond whether sufficient, adequate, 
nutritious food is available in a given country, to also include whether everybody in this 
country, including poorer and more vulnerable population groups that are the most 
disadvantaged, has access to that food in an equitable, non-discriminatory manner, and can 
claim such access when their right has not been realized.88 This question is particularly potent 
when one knows that poorer populations tend to suffer disproportionately from diet-related 
diseases,89 including in sub-Saharan Africa.90  
 
Various fora exist to foster the compliance of States with their international human rights 
obligations. In particular, human rights monitoring bodies periodically consider State reports, 
focusing on how a given State has complied with its international human rights obligations. 
These include bodies associated with the monitoring and implementation of treaties, such as 
the Committee on the Elimination of Racial Discrimination; the Committee on Economic, 
Social and Cultural Rights; the Human Rights Committee; the Committee on the Elimination 
of Discrimination against Women and the Committee on the Rights of the Child. 
 
In addition, other United Nations mechanisms have also been set up to increase the 
accountability of States, acting both individually and collectively, and their compliance with 
international human rights law and principles. For example, following missions at the World 
Trade Organization (WTO), the United Nations Special Rapporteur on the Right to Food has 
made recommendations to improve the multilateral trading system and ensure its better 
compliance with human rights standards, and the right to food more specifically.91  
 
 
 
 

 
86 Henkin, 1990, p. 17. 
87 Human Rights Council, “Report of the Office of the UN High Commissioner for Human Rights on preventable, 
maternal mortality and morbidity and human rights”, A/HRC/14/39 (16 April 2010). 
88 Adapted from Sengupta (2004). 
89 E. Mendenhall et al, “Non-communicable disease syndemics: poverty, depression, and diabetes among low-
income populations”, in Lancet 389, 10072 (2017): 951-963; J. Pullar et al, “The impact of poverty reduction and 
development interventions on non-communicable diseases and their behavioural risk factors in low and lower-
middle income countries: a systematic review”, in PloS one (2018). 
90 H.H. Vorster, “The link between poverty and malnutrition: A South African perspective”, in Health SA 
Gesondheid 15, no. 1 (2010); J.C. Mwita and B. Godman, “Poverty and cardiovascular diseases in Sub-Saharan 
Africa”, in Lifestyle and Epidemiology: The Double Burden of Poverty and Cardiovascular Diseases in African 
Populations (2021): 17. 
91 O. De Schutter; M. Fakhri, “The right to food in the context of international trade law and policy”, A/75/219 
(22 July 2020). 
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Understanding the notion of a human rights-based approach and its relevance to food 
environments 
 

• A human rights-based approach has three main components.  

1. It is a normative framework that is grounded in international human rights law 
(source). 

2. It requires that States as primary duty-bearers respect, protect and fulfil the human 
rights of all people as rights-holders (substance). 

3. It requires that States as primary duty-bearers act in accordance with human rights 
principles, including the principles of accountability, participation, empowerment, 
transparency and non-discrimination, to ensure that the human rights of rights-
holders are realized and duty-bearers are held accountable when rights are not 
effectively respected, protected and fulfilled (processes). 

In its General Comments, the United Nations Committee on Economic, Social and Cultural 
Rights has also emphasized that the concepts of resource availability, progressive 
realization, international assistance and cooperation, and related obligations are also 
central to the interpretation of the right to health. The United Nations Human Rights 
Council has included the concept of sustainability. These concepts are thus also implied in 
the contemporary understanding of the human rights-based approach. 

• A human rights-based approach to food environments calls on States adopt all 
policies and interventions necessary to promote the right of all to the highest 
attainable standard of health, the right to sufficient, adequate, affordable, 
nutritious food and all other related rights affected by the growing prevalence of 
diet-related diseases. To this effect, transparent, participatory, equitable and non-
discriminatory processes must be established to ensure both the empowerment of 
rights-holders and the accountability of duty-bearers. 

• Such interventions include the adoption and implementation of effective food 
labelling, food marketing and food taxation laws and regulations promoting 
healthier food environments. 

 
Human rights-based approaches have the potential to be genuinely transformative in that 
they can serve as “a catalyst for accelerated action to achieve a healthy and sustainable 
future”.92 In particular, a human rights-based approach to the promotion of healthier food 
environments and the prevention of diet-related diseases could have the following benefits:  
 

- Increased accountability of duty-bearers – A human rights-based approach promotes 
State accountability, making effective remedies more likely where rights are violated. 
This, in turn, facilitates the translation of the commitments and obligations enshrined 
in international human rights law into practicable, long-lasting and realizable 
entitlements, guaranteed by independent monitoring bodies, including courts and 
national human rights institutions.  

 
92 United Nations Human Rights Special Procedure, Safe Climate: A Report of the Special Rapporteur on Human 
Rights and the Environment, A/76/16. 
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- Increased legitimacy of policies – Because human rights are inalienable and universal, 

there is an inherent legitimacy to the language of human rights. Consequently, 
arguments based on human rights can ensure that an issue is given special 
consideration and that competing interests lose legitimacy if they are incompatible 
with human rights. In particular, the effective use of human rights impact assessments 
can contribute to a better understanding of the different rights and interests at stake 
and how human rights should take precedence over interests of lesser value to 
societies. 
 

- Empowerment of rights-holders – Once the concept of “rights” is introduced in 
policymaking, the rationale for improving food environments and preventing obesity 
and other diet-related diseases no longer comes only from the fact that individuals 
have needs but also from the fact that they have rights – entitlements that give rise to 
legal obligations on the part of States, and corresponding accountability mechanisms 
designed to ensure that rights are effectively upheld and obligations complied with. 

 
- Broader participation and more effective advocacy – A human rights-based approach 

provides an opportunity to build strategic alliances, coalitions and networks with 
other actors who share a similar vision and pursue common objectives. In relation to 
deteriorating food environments and diet-related diseases in particular, such an 
approach is likely to encourage the participation of a broad range of actors, including 
rights-holders and their representatives who may not have previously envisaged these 
issues as raising human rights concerns (e.g., human rights civil society organizations 
and agencies). In turn, this is likely to help galvanize political will and increase the 
pressure on States to ensure that they comply with their human rights obligations and 
therefore improve the food environment to address diet-related diseases.93 
Ultimately, this can help increase the focus in policymaking on more vulnerable groups 
and promote access to healthy food for all. 

III. Human rights standards as a tool for the promotion of healthier food 
environments and the prevention of diet-related diseases 
This section provides a brief overview of the main human rights that can be invoked to 
promote healthier food environments and therefore contribute to the prevention of diet-
related diseases. In particular, it identifies their sources in global and regional instruments 
and discusses the obligations resting on States as duty-bearers to ensure that these rights are 
realized. Firstly, it reviews the right to the highest attainable standard of health (right to 
health) and the right to adequate, nutritious food (right to food) as the two components of 
the right to a healthy food environment. Secondly, it refers to other important related rights, 
including the rights to information and education. Thirdly, it highlights other rights enshrined 
in human rights instruments specifically intended to protect children.  
 

 
93 This is adapted from A. Garde et al, A Child Rights-Based Approach to Food Marketing: A Guide for Policy 
Makers (UNICEF, 2018), at paragraph 3.1.2. 
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The right of all to a healthy food environment 
UNICEF and the United Nations Special Rapporteur on the Right to Food have argued that all 
children have a right to a healthy food environment.94 The review of existing human rights 
treaties and conventions suggests that this argument applies to adults as well as children. 
 
Even though human rights treaties do not themselves explicitly refer to the right to a healthy 
food environment, this concept is useful for at least two reasons. Firstly, it establishes that 
diet-related diseases originate in part from unhealthy food environments rather than 
individual failures to adopt healthy diets. It therefore helps shift the focus from an 
individual/personal/parental responsibility to a societal/State responsibility to address as well 
the commercial, social, cultural and economic determinants that contribute to the 
deterioration of food environments. Secondly, it highlights that States have an obligation to 
promote a healthy food environment through the realization of two closely related rights, 
which recur in discussions on the promotion of healthy food environments and the prevention 
of diet-related diseases, namely, the right to health and the right to food.95 
 
The right to health and the right to food are both interpreted broadly in international human 
rights law and are subject to the principle of progressive realization, which requires that there 
should be no retrogression in the protection of economic, social and cultural rights. They 
apply to everyone and are “inclusive rights”, which are of crucial importance for the 
enjoyment of all rights.96 The right to health extends “to a right to grow and develop to [one’s] 
full potential and live in conditions that enable them to attain the highest standard of health 
through the implementation of programmes that address the underlying determinants of 
health”.97 The right to food is realized when “every man, woman and child, alone or in 
community with others, has physical and economic access at all times to adequate food or 
means for its procurement”. It goes far beyond the right to be free from hunger and includes 
the right to live in food environments where healthy food is accessible, affordable and 
acceptable.98  
 

Definition of “food environments”  
 
Food environments are spaces where children and their families interact or engage with 
food. Depending on how they are structured, they may either help or harm children’s 
nutrition.  

 
94 H. Elver and UNICEF, Advocacy briefing note on protecting children’s right to a healthy food environment 
(2019). 
95 Clean, cool, free drinking water is part of a balanced diet. Water readily available in schools, other public and 
private institutions, in the streets and in homes will offer an alternative to sugar-sweetened beverages. Using 
sugar-sweetened beverage taxation to fund drinking fountains in schools was one of the ways community 

support for such taxes was built in Mexico: see B. Toebes and D. Patterson, “Human Rights and Non-

Communicable Diseases: Controlling Tobacco and Promoting Healthy Diets”, in Foundations of Global Health & 
Human Rights (2020). 
96 CESCR, General Comment No. 12 on “The right to adequate food (article 11)” (12 May 1999) United Nations 
Doc E/C.12/1999/5, at para 1.  
97 Committee on the Rights of the Child, “General Comment No. 15 on the Right of the Child to the Enjoyment 
of the Highest Attainable Standard of Health”, CRC/C/GC/15 (United Nations, 17 April 2013). 
98 CESCR, General Comment No. 12 on “The right to adequate food (article 11)” (12 May 1999) United Nations 
Doc E/C.12/1999/5, at para 6.  
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The external food environment is the physical, economic, political and sociocultural context 
in which consumers procure, prepare and consume food. It includes the places where 
consumers interact with food (e.g., retail and commercial markets, schools, worksites and 
informal vendors) and reflects food availability, price, marketing and advertisements, and 
vendor and product properties, such as hours of operation and the products offered.  
 
An obesogenic food environment is an external food environment characterized by low 
availability, accessibility, desirability and affordability of healthy food options; aggressive 
marketing of poorly nutritious foods, including snacks and sugary beverages; and large 
portion sizes. These factors lead to unhealthy consumption patterns. In addition, 
misleading and inadequate labelling of industrially prepared foods makes it difficult for 
consumers, including caregivers, children and adolescents to understand whether such 
foods contribute to a healthy diet. Recurring exposure to unhealthy food environments can 
shape preferences and lead to routine or unhealthy behaviours. The personal food 
environment represents the individual- and household-level factors that consumers bring 
to the food environment, such as purchasing power, access, convenience, affordability and 
desirability. They influence why people choose particular foods. Personal food 
environments are a counterpart to the dimensions of price, availability and vendor 
properties in the external food environment.  
Source: UNICEF, “Food Systems for Children and Adolescents”, 
www.unicef.org/stories/food-systems  

 
The African Charter and other regional treaties and conventions also recognize the right to 
health as encompassing a broader array of obligations than merely an obligation to provide 
access to health care and medical services. In particular, in Social and Economic Rights Action 
Centre and another v Nigeria, the African Commission on Human and Peoples’ Rights 
recognized a right to food as being implicitly contained in both article 4 (the right to life) and 
article 16 (the right to health) of the African Charter,99 thus solidifying the content of article 
16 as including the underlying determinants of health, not least nutrition. Furthermore, the 
Commission adopted a resolution in 2019 on the right to food and nutrition specifically in 
Africa, calling on States to ensure access to adequate food to allow for the enjoyment of the 
right to health.100 It specifically urged States to “strictly regulate” the importation and 
marketing of unhealthy food.101  
 
The Maputo Protocol provides special protections of women’s right to health to protect them 
against discrimination. Article XIV.2 provides a right to health for women and, in respect of 
nutrition, requires States to take steps to establish and strengthen nutritional services for 
women during pregnancy and breastfeeding, thus largely mirroring the rights granted to 
women under CEDAW. Moreover, article XV recognizes a right to food security whose scope 

 
99 African Commission on Human and Peoples Rights, Communication 155/96, the Social and Economic Rights 
Action Centre & Centre for Economic and Social Rights v Nigeria, Fifteenth Annual Activity Report (SERAC), at 
paragraph 9. 
100 Resolution 431, African Commission on Human and Peoples’ Rights, Resolution on the Right to Food and 
Nutrition in Africa, ACHPR/Res.431(LXV)2019, adopted 10 November 2019 at the 65th Ordinary Session held 
from 21 October to 10 November 2019, Banjul. 
101 Resolution 431 at paragraph 7. 

http://www.unicef.org/stories/food-systems
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is expansive and explicitly includes a right to nutritious food. This is noteworthy as the gender 
dimension of obesity and diet-related diseases is important in sub-Saharan Africa where 
obesity rates are higher for women than men, particularly in townships. It is therefore 
important to reflect specifically on the role of non-discrimination and gender equality as 
components of a human rights-based approach. 
 
The Committee on the Rights of the Child, among others, has advocated for a dynamic 
interpretation of international human rights treaties and conventions to achieve 
transformational, beneficial change.102 Human rights treaties and conventions refer to the 
imperative for States “to combat disease and malnutrition”, of which the promotion of 
healthy food environments and the prevention of diet-related diseases have become major 
components.103 Such provisions are increasingly interpreted in light of existing evidence that 
well-designed front-of-pack labelling schemes, food marketing restrictions and sugar-
sweetened beverages taxation all promote healthier food environments and can therefore 
contribute to the prevention of diet-related diseases, as recommended by the WHO.104 Global 
health law and policy should guide the interpretation of what international human rights law 
requires from State Parties to ensure that they uphold their legal obligation to respect, 
protect and fulfil human rights, including where necessary by regulating the food industry and 
prohibiting misleading, aggressive or otherwise harmful commercial practices.105  
 
The right to education and the right to information 
The right to education provides the basis upon which many other rights attain real and 
effective meaning, as “education operates as a multiplier, enhancing the enjoyment of all 
individual rights and freedoms where the right to education is effectively guaranteed”,106 and 
is broadly construed to include, without being limited to, formal schooling. Article 17 of the 
African Charter provides that every individual has a right to education and may freely take 
part in the cultural life of his or her community, and that there is an obligation on States to 
promote and protect traditional values.  
 
The CRC and the ACWRC expand on this further for children. Articles 28 and 29 of the CRC 
adopt an expansive model of education wherein the full and holistic development of the child 
is encouraged so the child is better prepared for their broader engagement with life.107 This 

 
102 Committee on the Rights of the Child, “General Comment No. 15 on the Right of the Child to the Enjoyment 
of the Highest Attainable Standard of Health”, CRC/C/GC/15 (United Nations, 17 April 2013) para. 5. 
103 A. Garde et al, A Child Rights-Based Approach to Food Marketing: A Guide for Policy Makers (UNICEF, 2018); 
UNICEF, The State of the World Children. Children, food and nutrition: Growing well in a changing world (2019). 
104 WHO is developing technical guidance on the marketing of food and non-alcoholic beverages to children; on 
front-of-pack nutrition labelling; and on sugar-sweetened beverages taxation, though only the draft guideline 
on food marketing has been published to date: https://www.who.int/news-room/articles-detail/Online-public-
consultation-on-draft-guideline-on-policies-to-protect-children-from-the-harmful-impact-of-food-marketing. 
See also Protecting children from the harmful impact of food marketing: policy brief (WHO & UNICEF, 2022)  
105 A. Garde, “Global health law and non-communicable disease prevention: maximizing opportunities by 
understanding constraints”, in G.L. Burci and B. Toebes, Research Handbook on Global Health Law (Elgar, 2018), 
at p. 420. 
106 See Annual report of the Special Rapporteur on the right to education, Katarina Tomasevski, submitted in 
accordance with Commission on Human Rights resolution 2000/9,  E/CN.4/2001/52 (11 January 2001) at para 
11. 
107 See Committee on the Rights of the Child, General Comment No.1 (2001) article 29(1): The Aims of Education, 
at paragraph 2. 

https://www.who.int/news-room/articles-detail/Online-public-consultation-on-draft-guideline-on-policies-to-protect-children-from-the-harmful-impact-of-food-marketing
https://www.who.int/news-room/articles-detail/Online-public-consultation-on-draft-guideline-on-policies-to-protect-children-from-the-harmful-impact-of-food-marketing
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must include the ability to equip children with the capacity to make free, informed and 
reasonable decisions regarding nutrition and healthy living.108 Article 11 of the ACWRC also 
provides that children have a right to education, which includes “the preservation of positive 
African morals, traditional values and cultures” and “fostering respect for human rights and 
fundamental freedoms”. This is particularly relevant in a sub-Saharan African context, as the 
nutrition transition displaces traditional diets and has contributed to rapidly deteriorating 
food environments.  
 
Article 17 of the CRC provides the right of children to receive information for the promotion 
of their social, spiritual and moral well-being and physical and mental health. It specifically 
recognizes the role of the media and the duty of the State to encourage the protection of 
children from information and material injurious to their well-being. In particular, the 
Committee recognizes the necessity for appropriate marketing regulation to ensure that it 
does not have “adverse impacts on children’s rights”. It also recognizes the importance of 
food labelling to allow parents and children to make informed consumer decisions.109 More 
recently, the United Nations Special Rapporteur on the Right to Health has highlighted that 
the adoption of front-of-pack labelling is in line with States’ obligation to protect the right to 
health because food that is not clearly labelled prevents consumers from making healthy and 
informed choices, whilst clear and simple front-of-pack labelling schemes encourage 
consumers to make informed decisions about their diets, according to their preferences, 
tastes and health status, without having to make additional efforts or requiring complex 
knowledge.110  
 

Protecting children’s rights from harmful food marketing 
The CRC and ACWRC both explicitly recognize the specific vulnerabilities of children as well as 
the contribution they can make to societies through participation, subject to their evolving 
capacities. State obligations are more extensive regarding the health and well-being of 
children, reflecting the fact that adults are expected to be more able to make autonomous 
decisions, and food decisions more specifically. Moreover, international law and policy, and 
therefore academic commentary, have focused more extensively on the rights of children and 
their relevance to the prevention of diet-related diseases. Finally, the international 
community has recognized the imperative to promote healthy nutrition throughout the life-
course, but particularly in the first 1,000 days, as food preferences, eating habits, diets and, 
ultimately, health outcomes are determined early in life. Children who are well nourished 
have a firm foundation from which they can develop to their full potential, allowing societies 
and economies to develop better too.111 
 
Bearing in mind the ACWRC definition of a child in article 2 as “every human being below 18 
years of age”,112 it is important to ensure that all children are protected throughout the critical 
time periods in childhood: from infancy and early childhood to older childhood and 

 
108 Ibid. 
109 General Comment No. 16 on State obligations regarding the impact of business on children’s rights (2013) at 
para 59. 
110 Puras n 59. 
111 UNICEF, State Of the World’s Children: Children, food and nutrition: Eastern and Southern Africa (2019). 
112 ACWRC, Article 2. Article 1 of the CRC defines a child as “every human being below 18 years of age unless 
under the law applicable to the child, majority is attained earlier”. 
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adolescence. This question of age of the child has been at the forefront of debates on the 
regulation of food marketing, and it is increasingly acknowledged that all children, including 
older children and adolescents, should be protected from exposure to and the power of 
unhealthy food marketing.113 This is particularly important as food advertising is often 
misleading, aggressive or otherwise harmful to children,114 and negatively affects a broad 
range of children’s rights. Beyond the rights to health, food, information and education 
discussed above, we will briefly consider the child’s rights to privacy, to be free from 
exploitation, to rest, leisure and play, and to have his or her best interests upheld as a primary 
consideration. 
 
The right to privacy and the right to be free from exploitation 
Marketing in the digital age relies on trade in one of the most powerful and lucrative 
commercial sources: personal human data,115 whose extraction is primarily generated by the 
ad tech industry, and has been characterized as “advertising as surveillance”116 and 
“surveillance capitalism”.117 As a result, digital marketing, and food marketing specifically, 
raises significant concerns relating to the protection of privacy and personal data, and 
protection against exploitation.118 In particular, the effects of the creative marketing 
techniques used online are amplified by the ability in digital environments to hone content 
for specific audiences, drawing on the data of users. This allows marketing messages to 
become personalized and micro-targeted. Advertisers also draw inferences from the data 
extracted and analyse responses instantaneously to craft their methods more precisely, 
increasing their persuasiveness.119  
 
Human rights apply equally online as they do offline. Article 16 of the CRC requires that “no 
child shall be subjected to arbitrary or unlawful interference with his or her privacy” and that 
“the child has the right to the protection of the law against such interference”. This provision 
is mirrored in article 10 of the ACRWC. To ensure that the right to privacy meets the current 

 
113 For a discussion of relevant literature, see A. Garde and S. Byrne, “The ‘best interests of the child’ principle: 
a potentially powerful tool to protect children from ‘obesogenic’ commercial practices”, in A. Garde, J. Curtis 
and O. De Schutter, Ending Childhood Obesity: A Challenge at the Crossroads of International Human Rights and 
Economic Law (Elgar, 2020) chapter 10. 
114 The Lancet/WHO/UNICEF Commission has called on the adoption of an additional protocol to the CRC to 
protect children from harmful marketing, including harmful food marketing: H. Clark et al., “A Future for the 
World’s Children? A WHO-UNICEF-Lancet Commission”, in 395 Lancet 605 (2020) 650. 
115 J.A. Cannataci, “Report of the Special Rapporteur on the Right to Privacy” (advance unedited version), 
A/HRC/31/64 (United Nations, 8 March 2016) at paragraph 9. 
116 R. Bodle,  “A Critical Theory of Advertising As Surveillance”, in J.F. Hamilton, R. Bodle and E. Korin, eds. 
Explorations in Critical Studies of Advertising, (New York and Oxford: Routledge) pp. 138-154. 
117 Shoshana Zuboff, Big other: Surveillance capitalism and the prospects of an information civilization (Profile 
Books, 2019). 
118 M. Tatlow-Golden and A. Garde, “Digital food marketing to children: Exploitation, surveillance and rights 
violations”, in Global Food Security (2020) 10.1016/j.gfs.2020.100423.  
119 The problems stemming from the commercial commodification of private data are compounded by the fact 
that individuals are by and large neither conscious of, nor would most consent to, the sale and continuous resale 
of their data if they had a choice. Despite the existence of so-called “privacy” policies, children of all ages and 
their parents are rarely able to make free and informed decisions about online participation and protect 
themselves and their children from the extensive extraction and sale of their personal data by ad tech 
multinational companies: Tatlow-Golden and Garde n121. 
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global realities of pervasive collection, processing and retention of personal data,120 the 
Committee on the Rights of the Child has recently called on States to “prohibit by law the 
profiling or targeting of children of any age for commercial purposes on the basis of a digital 
record of their actual or inferred characteristics”.121  
 
Article 36 of the CRC also mandates States to undertake “all appropriate measures” to fully 
protect all children from exploitation.122 The techniques that digital media deploy to capture 
children’s attention, to target them directly with the promotion of harmful forms of 
marketing, and to engage directly in transmission of marketing through the use of peer-to-
peer techniques, among others, allow digital media and brands to influence children, whilst 
increasing profits at low costs.123 These practices are manipulative because they involve an 
intentional, covert attempt to influence users’ decision-making by targeting and exploiting 
their vulnerabilities, including through the widespread use of profiles cataloguing individual 
preferences, interests, habits and choices, to identify individual weaknesses and 
vulnerabilities.124 The growing presence of digital media companies in children’s lives 
therefore calls for the effective regulation of the digital environment to protect them from 
exploitation, including through the effective regulation of food marketing.125  
 
The right to leisure and play 
Article 31 of the CRC provides that children have the right to rest and leisure, to engage in 
play and recreational activities appropriate to the age of the child and to participate freely in 
cultural life and the arts. While there are inextricable links between play and health,126 
marketing to children does have a limiting effect on children’s creativity and negatively 
impacts their development.127 Not only have children’s increased attention to and 
engagement with online, electronic and screen-related activities resulted in reduced physical 
activity, disrupted sleeping patterns, a rise in obesity and other related illnesses,128 but a 
growing body of evidence indicates the extent to which these environments, as well as the 
amount of time children spend interacting with them, can contribute to significant potential 
harm to children.129 In the context of marketing more specifically, the Committee on the 
Rights of the Child has called on States to review policies concerning the commercialization 

 
120 The digital age has led to an expansion in the understanding and the scope of the right to privacy to include 
a right to the protection of personal data: UNICEF report (2018). On children’s rights and privacy, see S. 
Livingstone et al, “Children’s Data and Privacy Online: Growing up in a Digital Age: An evidence review”, LSE, 
Media and Communications (2018).   
121 CRC General Comment No. 25 on children’s rights in relation to the digital environment, CRC/C/GC/25 (2 
March 2021) at paragraph 42.  
122 CRC Committee (2011) paragraph 37. 
123 Tatlow-Golden and Garde n121. 
124 M.R. Calo,  “Digital Market Manipulation”, in The George Washington Law Review, (2014) 82(4), 995-1051; 
and D. Susser,  B. Roessler and H. Nissenbaum,  “Technology, autonomy, and manipulation”, in Internet Policy 
Review (2019) 8(2). DOI: 10.14763/2019.2.1410. Ultimately, digital media technologies threaten individual 
autonomy, with grave implications for human agency: Susser, Roessler and Nissenbaum (2019), p.13. 
125 Tatlow-Golden and A. Garde n121. 
126 General Comment No. 17 on the right of the child to rest, leisure, play, recreational activities, cultural life and 
the arts (article 31) (2013) at para III. 
127 S. Linn, The Case for Make Believe: Saving Play in a Commercialized World (New York: The New Press, 2008). 
128 General Comment No. 17 on the right of the child to rest, leisure, play, recreational activities, cultural life and 
the arts (article 31) (2013) at Part B (G). 
129 Ibid. 
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of toys and games for children, including through children’s television programmes and 
directly related advertisements.130  
 
These concerns increase when marketing is portrayed as entertainment, accentuating the 
difficulty for children of all ages to distinguish marketing from content. For example, online 
promotional games (“advergames”) are highly immersive and rely on children playing for 
extended periods of time, with repeat visits. As advergames operate “under the cognitive 
radar”, children may be unaware that they are exposed to food marketing, even though 
advergames influence the dietary choices of both younger and older children, irrespective of 
their cognitive abilities, relying on their impulsivity and their “attentional bias”.131 Similarly 
when children rely on social influencers (e.g., “vloggers”) for entertainment as these 
influencers contribute to unhealthy food environments through extensive marketing that 
negatively influences the diets of their followers.132 Hence the calls on States to regulate such 
practices as part of comprehensive restrictions to effectively protect children from exposure 
to and the power of food marketing.133  
 
The failure to effectively protect children from the harmful impact of food marketing, and 
digital food marketing more specifically, widens existing health inequities. The negative 
consequences of the “predatory” food marketing system134 are exacerbated in the context of 
socioeconomic and regional health inequities.135 Not only are children in lower socioeconomic 
settings exposed to more food marketing than children from higher socioeconomic 
settings,136 but their susceptibility to such marketing has also been found to be heightened.137 
A human rights-based approach requires that States reflect on such research findings to 
address health inequities through the enactment of laws and policies that ensure substantive 

 
130 Ibid., at Part VIII (8). 
131 See Nairn and Fine. See also, J. Harris et al, “US Food Company Branded Advergames on the Internet: 

Children’s Exposure and Effects on Snack Consumption”, in 6 Journal of Child Media 51 (2012); E. Reijmersdal et 

al, “Effects of Prominence, Involvement, and Persuasion Knowledge on Children’s Cognitive and Affective 

Responses to Advergames”, in 26 Journal of Interactive Marketing 33 (2012); F. Folkvord et al, “Impulsivity, 

‘Advergames’, and Food Intake”, in 133 Pediatrics 1007 (2014); F. Folkvord et al, “The Role of Attentional Bias in 

the Effect of Food Advertising on Actual Food Intake among Children”, in 84 Appetite 251 (2015); F. Folkvord 

and J. van 't Riet, “The Persuasive Effect of Advergames Promoting Unhealthy Foods among Children: A Meta-

analysis”, in 129 Appetite 245 (2018). 
132 A. Coates et al, “Social Media Influencer Marketing and Children’s Food Intake: A Randomized Trial”, in 

Pediatrics, 143(4):e20182554 (2019) 
133 A. Garde et al, A Child Rights-Based Approach to Food Marketing: A Guide for Policy Makers (UNICEF, 2018); 
UNICEF Advocacy Briefing Note (2019). For a more extensive discussion, see A. Garde and S. Byrne, “The ‘best 
interests of the child’ principle: a potentially powerful tool to protect children from ‘obesogenic’ commercial 
practices”, in A. Garde, J. Curtis and O. De Schutter, Ending Childhood Obesity: A Challenge at the Crossroads of 
International Human Rights and Economic Law, (Elgar, 2020) chapter 10. 
134 E. Mendell and M. Singer “The global syndemic of obesity, undernutrition, and climate change”, in The Lancet, 
393 (2019) p. 741. 
135 A. Garde, N. Gokani and M. Friant-Perrot, “Children’s rights, childhood obesity and health inequalities”, 
UNSCN News 43 (2018). 
136 J.L. Harris et al, “Increasing disparities in unhealthy food advertising targeted to Hispanic and Black youth” 
(Connecticut: Rudd Center for Policy and Obesity); and J.L. Harris, “A qualitative assessment of US Black and 
Latino adolescents' attitudes about targeted marketing of unhealthy food and beverages”, in Journal of Children 
and Media (2019) 1-22. 
137 S. Kumanyika and S. Grier, “Targeting Interventions for Ethnic Minority and Low-Income Populations”, in The 
Future of Children 16(1): 187–207 (2006). 
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equality.  
 
The child’s right to have his or her best interests upheld as a primary consideration 
The best interests of the child is a cornerstone of the CRC. Article 3(1) requires that “[i]n all 
actions concerning children, whether undertaken by public or private social welfare 
institutions, courts of law, administrative authorities or legislative bodies, the best interests 
of the child shall be a primary consideration” [emphasis added]. Article 4(1) of the ACRWC 
goes even further and mandates that the best interests of the child shall be the primary 
consideration.138 These provisions lay down an obligation of particularly broad scope, 
referring to “all actions”, including inaction or failure to take action and omissions, which 
directly or indirectly have an effect on an individual child, a group of children or all children, 
defined as persons under the age of 18 within the jurisdiction of a State party.139 It establishes 
a high threshold intended to “influence the development of policies to regulate actions that 
impede the physical and social environments in which children live, grow and develop”.140 
The child’s right to health and his or her health conditions, including nutrition, are central in 
assessing the child’s best interests.141 Moreover, in relation to the rights of children in the 
digital environment, the CRC has recently urged States to “make the best interests of the child 
a primary consideration when regulating advertising and marketing addressed to and 
accessible to children”.142 
 

IV. The promotion of healthier food environments through the operationalization 
of human rights principles 
As sections 2 and 3 have established, States as primary duty-bearers are mandated by 
international human rights law to promote healthier food environments and thereby realize 
human rights. This section considers how core human rights principles at the heart of a human 
rights-based approach can support States in their quest to promote healthier food 
environments and therefore ensure that human rights are respected, protected and fulfilled. 
We discuss the principles of participation, empowerment, transparency and accountability.  
 

Participation and empowerment of rights-holders 

As the Human Rights Council has noted:  
 

Participation enables the advancement of all human rights. It plays a crucial role in the 
promotion of democracy, the rule of law, social inclusion and economic development. 
It is essential for reducing inequalities and social conflict. It is also important for 
empowering individuals and groups, and is one of the core elements of human rights-
based approaches aimed at eliminating marginalization and discrimination. While the 
responsibility and accountability for taking decisions ultimately rests with public 

 
138 For a discussion of the best interests of the child in the ACWRC, see L. Mills’ LLD thesis, Stellenbosch 
University. 
139 CRC Committee, General Comment No. 14 on the right of the child to have his or her best interests taken as 
a primary consideration (article 3, para.1) (2013). 
140 CRC Committee, General Comment No. 15 on the right of the child to the enjoyment of the highest attainable 
standard of health (article 24), CRC/C/GC/15 (2013). 
141 CRC Committee, General Comment No. 14 on the right of the child to have his or her best interests taken as 
a primary consideration (article 3, para.1) (2013). 
142 CRC General Comment No. 25, CRC/C/GC/25 (2 March 2021) at paragraph 41. 
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authorities, the participation of various sectors of society allows the authorities to 
deepen their understanding of specific issues; helps to identify gaps, as well as 
available policy and legislative options and their impact on specific individuals and 
groups; and balances conflicting interests. Consequently, decision-making is more 
informed and sustainable, and public institutions are more effective, accountable and 
transparent. This in turn enhances the legitimacy of States’ decisions and their 
ownership by all members of society.143 

 
It is increasingly acknowledged that the deterioration of food environments is complex and 
can only be effectively addressed through a whole-of-society approach. To this effect, States 
need to build consensus and promote the effective participation of rights-holders, both 
individually and through their representatives, to galvanize the political momentum for 
change. 
 
In particular, a human rights-based approach requires that States support individuals as 
rights-holders in navigating their food environment by promoting their participation in policy 
processes and ensuring that they are empowered: i) to freely make diet-related choices for 
themselves and their families; and ii) to hold relevant State or business actors accountable 
for their action or inaction (as discussed further below). It is only then that a human rights-
based approach may achieve its significant potential to improve food environments and 
address diet-related diseases. Participation is essential to increase the pressure on States to 
act on the basis of existing evidence to promote healthier food environments and on agri-
food multinational companies to stop engaging in misleading, aggressive or otherwise unfair 
commercial practices. Without participation, there can be no accountability. Beyond 
individuals or groups of individuals, applying a human rights-based approach to food 
environments requires that States work closely with civil society organizations to ensure that 
they are well equipped to promote healthier food environments through various forms of 
engagement, from education to policy advocacy and strategic litigation.   
 
Participation is mandated by various human rights instruments. In particular, a children’s 
rights-based approach requires that children’s views are heard in all matters concerning 
them,144 and experience has shown that children’s involvement has contributed to the 
development of powerful grassroot movements that have, in turn, contributed to a growing 
political momentum for change.145 More generally, a human rights-based approach requires 
that more vulnerable groups also have access to participatory mechanisms so they can be 
represented and health inequities better addressed. Calls have been specifically made to 
increase the participation of indigenous populations in the adoption, development and 
implementation of interventions, as NCDs amongst such populations are growing fast. 
Increased participation could help address the main causes of these diseases, including 

 
143 Human Rights Council, Draft Guidelines for States on the Effective Implementation of the Right to Participate 
in Public Affairs, United Nations Doc. A/HRC/39/28 (2018), paras. 1–2. Importantly, “the Human Rights Council, 
in resolution 39/11 adopted by consensus, took note with interest of the guidelines and presented them as a set 
of orientations for States and other relevant stakeholders.” 
144 Article 12 of the CRC. See also articles 4(2) and 7 of the ACRWC. 
145 See, for example, the complaint lodged by 16 children before the Committee on the Rights of the Child against 
five States for the infringement of their rights in the context of climate change: discussed in A. Nolan, “Children’s 
Rights and Climate Change at the UN Committee on the Rights of the Child: Pragmatism and Principle in Sacchi 
v Argentina”, EJIL: Talk!, Blog of the European Journal of International Law (20 October 2021). 
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poverty, ethnicity, economic exclusion, discrimination and other socially determined 
barriers.146 

Participation will only serve its purpose if individuals are aware of their rights, including their 
right to a healthy food environment. The State can promote such awareness through a variety 
of channels from formal education on healthy diets, the nutrition transition and related 
human rights,147 to public health campaigns and media literacy, and digital literacy 
specifically. Crucially, however, these efforts should not be envisaged as an alternative to the 
regulation of the food environment, including through the implementation of effective food 
marketing, labelling and taxation schemes. They can only accompany such regulation, not 
replace it.148 
 

Transparency of the policy process 

The obligation to ensure the transparency of policy processes has at least two components: 
the rationale for a certain course of action must be clearly established, and the policy process 
must be protected from undue interference. 
 
Firstly, the principle of transparency calls for the adoption of human rights impact 
assessments, which enable States to identify the different rights and interests at stake and 
determine how they should be weighed against each other. Adopting such assessments as 
part of the policy development process can contribute to the adoption of legislation that is 
more likely to be aligned with human rights and therefore less likely to be successfully 
challenged. Human rights impact assessments and consultations involving all relevant 
stakeholders can promote participatory engagement, including child participation, and 
should be used systematically throughout all stages of the policy cycle, from policy 
development to policy implementation, monitoring and evaluation.149  
 
Secondly, human rights bodies and United Nations agencies increasingly call on States to 
promote healthier food environments through the adoption of food marketing and food 
labelling policies through law, rather than rely solely on the adoption by business actors of 
voluntary codes of conduct which may be weak and not subject to public scrutiny. The 

 
146 E. Durojaye and M. Wallet Med Aboubakrine, "Adopting a Rights-Based Approach to Non-Communicable 
Diseases among Indigenous Peoples in Africa", in 26 International Journal on Minority and Group Rights 138 
(2019) at 147. 
147 Schools and other settings where children gather should also be free from unhealthy food marketing: WHO 
Recommendation 5, as interpreted in subsequent guidance documents (see in particular WHO Framework 
Report, 2012).  
148  In other words, these efforts should be envisaged as complementary to regulation rather than as an 
alternative. Media literacy has a role to play in active citizenship in media-saturated cultures – but advertising 
knowledge alone cannot form an effective “shield” against the appealing, persuasive, overwhelming food 
advertising being targeted at children, including adolescents, today: Tatlow-Golden and A. Garde, n121. 
149 Human rights impact assessments stem from the premise that human rights have been effectively 
mainstreamed within all government departments. It is particularly important that departments that may not 
be familiar with the complexity of food environments and their impact on public health and human rights but 
that are involved in designing and implementing measures necessary to promote healthier food environments 
understand such complexity and show the leadership required to promote healthier environments: e.g., the 
departments for business, industry, trade, finance, media and culture… that are traditionally close to industry 
interests. 
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limitations of industry self-regulation are increasingly well documented,150 and a consensus 
is growing that self-regulation has delayed or prevented effective regulation rather than 
supported the promotion of healthier food environments around the world. As the United 
Nations Special Rapporteur on the Right to Health, Anand Grover, noted in 2014: 
 

Owing to the inherent problems associated with self-regulation and public–private 
partnerships, there is a need for States to adopt laws that prevent companies from 
using insidious marketing strategies. The responsibility to protect the enjoyment of 
the right to health warrants State intervention in situations when third parties, such 
as food companies, use their position to influence dietary habits by directly or 
indirectly encouraging unhealthy diets, which negatively affect people’s health. 
Therefore, States have a positive duty to regulate unhealthy food advertising and the 
promotion strategies of food companies. Under the right to health, States are 
especially required to protect vulnerable groups such as children from violations of 
their right to health.151 

 
Not only have self-regulatory schemes failed to comply with the human rights norms 
discussed in section 3 above, but they have also failed to uphold the principles underpinning 
a human rights-based approach, not least the principles of participation (citizens are not 
involved in the design, implementation and monitoring of industry codes of conduct), 
transparency (as codes are not developed openly and subject to a consultative process) and 
accountability (as codes are by nature voluntary and their compliance does not entail 
sanctions likely to deter breaches of code provisions). A human rights-based approach to 
healthy food environments requires that States as primary duty-bearers protect the public 
interest from undue interference and ensure that the right to a healthy food environment is 
duly protected through effective regulation.  
 
In his 2021 report on food systems and human rights, the United Nations Special Rapporteur 
on the Right to Food, Michael Fakhri, was unequivocal in his conclusion that shortcomings 
come with corporate power in food systems:  
 

In sum, the world has been dominated by corporations in food systems that use 
wealth to generate more wealth, instead of using life to generate more life. The 
concentration of power through corporations on a global scale is symptomatic of an 
underlying political economic system that is defined by inequality. […] The problems 
of the world’s food system stem from the fact that the legal building blocks that create 

 
150 R. Moodie et al, “Ultra-Processed Profits: The Political Economy of Countering the Global Spread of Ultra-
Processed Foods – A Synthesis Review on the Market and Political Practices of Transnational Food Corporations 
and Strategic Public Health Responses”, in IJHPM (2021); A. Erzse et al, “A realist review of voluntary actions by 
the food and beverage industry and implications for public health and policy in low-and middle-income 
countries”, in Nature Food 3.8 (2022): 650-663; K. Ronit and J. Dejgård Jensen, “Obesity and industry self-
regulation of food and beverage marketing: a literature review”, in European Journal of Clinical Nutrition 68.7 
(2014): 753-759. D.L. Kunkel et al, “Evaluating industry self-regulation of food marketing to children”, in 
American Journal of Preventive Medicine 49.2 (2015): 181-187. J.P. Koplan and K.D. Brownell, “Response of the 
food and beverage industry to the obesity threat,” in JAMA 304.13 (2010): 1487-1488. 
151 A. Grover (2014) at paragraph 25. 
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a market – contracts and property – have licensed investors to use corporations to 
financially benefit and violate people’s human rights.152 

 
Multi-stakeholder governance also leaves the role of States unclear and does not 
address their role as the main duty bearers. The result is that those with the most 
power and wealth can devote the necessary resources to influence the process. Multi-
stakeholder governance also contributes to the fragmentation of global food 
governance, raising new challenges in terms of accountability, coherence and 
efficiency.153 

 
The starting premise for multilateral processes is that national Governments are the 
source of authority for international norms and action. This premise grants all 
countries at least formal equal political power. For example, it ensures a small country 
more political and procedural power than a rich company or philanthropic 
organization. Multilateralism becomes an even more legitimate process when 
combined with human rights, whereby rights holders participate by way of 
entitlement. This means that any multilateral process must ensure that rights holders 
participate in a process that is committed to participation, accountability, non-
discrimination, transparency, human dignity, empowerment and rule of law.154 

 

Accountability  
When effective, legally binding measures are adopted or proposed, they may be strongly 
contested by powerful industry actors and their allies. This is all the more so as the rights 
implicated in discussions on food environments often have to be balanced against competing 
rights and interests. 
 
The arguments that industry actors associated with growing rates of NCDs have invoked tend 
to be similar and can largely be grouped into two main categories: the arguments anchored 
in international trade and investment law and the arguments anchored in human rights law. 
There is a growing body of literature on the intersection between trade law and the 
prevention of NCDs, which shows that States have a broad margin of discretion to develop 
and implement laws and policies intended to improve food environments and therefore 
prevent diet-related diseases, provided that these rules are well designed and compatible 
with WTO and international investment law.155  

 
152 M. Fakhri, “Interim report of the Special Rapporteur on the right to food on food systems and human 
rights”, A/76/237 (27 July 2021) at paragraph 26. 
153 At paragraph 48. 
154 At paragraph 50. 
155 See in particular B. McGrady, Trade and Public Health: The WTO, Tobacco, Alcohol, and Diet (Cambridge 
University Press, 2011); A. Mitchell and T. Voon, “Implications of the World Trade Organization in combating 
non-communicable diseases”, in Public health 125(12) (2011) 832-839; Special Issue of the Journal of World 
Investment and Trade on International Investment Law and Non-Communicable Diseases Prevention – JWIT 21 
(2020) 649 – edited by A. Garde and J. Zrilic, with contributions from Garde and Zrilic, Mitchell and O’Brien, 
Henckels, Melillo, Vytiaganets, and Campbell; A. Garde, J. Curtis, and O. De Schutter, eds. Ending childhood 
obesity: a challenge at the crossroads of international economic and human rights law (Edward Elgar, 2020), and 
in particular the chapters by Garde, Curtis and De Schutter, Messenger, Foster, Sattorova, and Curtis and Garde; 
A.M. Thow et al, “Protecting noncommunicable disease prevention policy in trade and investment agreements”, 
in Bull World Health Organ. (2022);100(4):268. On the nutrition transition in Africa and trade, see also A.M. 
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Various human rights tools can support States when adopting regulatory frameworks aligned 
with a human rights-based approach, granting more legitimacy to the imposition of front-of-
pack nutrition labelling schemes, food marketing restrictions and taxation on sugar-
sweetened beverages. The more capacity-building on these tools in addressing possible 
challenges, the more States and supporting civil society organizations will be in a position to 
navigate the complex interface between international human rights, trade and investment, 
and global health law, and their relevance in each country context. In particular, health and 
human rights impact assessments can help address the various arguments that industry 
actors may put forward against regulation. If used well, these impact assessments can expose 
and address power asymmetries, taking a longer-term, sustainable view of the kind of 
societies we should envisage where population health and human rights are prioritized over 
short-term profit considerations of private business actors.  
 
When faced with competing rights and interests in areas relating to children, States must also 
consider the principle of the best interests of the child. If effectively implemented, it is 
arguable that this principle has significant, though largely untapped, potential for States to 
promote healthy food environments. As a primary consideration, the best interests of the 
child must be central to the development of legislation and policies that shape business 
activities, and in court decisions when such legislation and policies are challenged. As the 
Committee on the Rights of the Child has specifically noted, larger weight must be attached 
to what best serves the child, rather than short-term economic considerations.156 The power 
of the best interests principle resides in its inherent flexibility, thus enabling States to apply 
(and continuously reapply) the principle as the understanding of what leads to deteriorating 
food environments and their impact on children continues to evolve and political will to 
address the issue strengthens.157 
 
In addition to formal legal challenges, States that are home to agri-food multinational 
companies have exerted political pressure in international forums – particularly the WTO 
Technical Barriers to Trade Committee or the Codex Alimentarius Commission – on other 
States that have attempted to adopt front-of-pack nutrition labelling schemes or food 
marketing restrictions.158 Article 1 of the United Nations Charter calls on States to engage in 

 
Thow et al, "Regional trade and the nutrition transition: opportunities to strengthen NCD prevention policy in 
the Southern African Development Community", in Global Health Action 8.1 (2015): 28338. 
156 CRC Committee, General Comment No. 16 on State obligations regarding the impact of the business sector 
on children’s rights, CRC/C/GC/16 (2013). 
157 For example, as the evidence base stands on food marketing, the best interests of the child principle requires 
the adoption of comprehensive unhealthy food marketing restrictions protecting all children, including 
adolescents, from exposure to such marketing on all programmes they watch and media they engage with, as 
well as in all settings where they gather: A. Garde and S. Byrne, n136.  
158 Chile is a case in point: see M. Campbell, “NCD Prevention and International Investment Law in Latin America: 

Chile’s Experience in Preventing Obesity and Unhealthy Diets”, in Journal of World Investment and Trade (2020) 

781-808; and T. Dorlach and P. Merkenstötter, “Interpreters of International Economic Law: Corporations and 

Bureaucrats in Contest over Chile’s Nutrition Label”, in Law & Society Review 54:3 (2020) 571. More generally 
on the challenges to NCD prevention policies at the TBT Committee, see P. Barlow et al, “Trade challenges at the 
World Trade Organization to national noncommunicable disease prevention policies: A thematic document 
analysis of trade and health policy space”, in PLoS Med. (2018)15(6):e1002590; and P. Barlow et al, “Reassessing 
the health impacts of trade and investment agreements: a systematic review of quantitative studies, 2016–20”, 
in Lancet Planet Heal. (2022); 6:e430-437. 
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international cooperation “in solving international problems of an economic, social, cultural 
or humanitarian character, and promoting and encouraging respect for human rights”. States 
should therefore refrain from imposing such political pressure if the outcome pursued by the 
challenging State(s) is not in line with human rights.159  
 
State accountability can be promoted through the establishment of effective judicial and 
extra-judicial mechanisms (e.g., ombudsperson, dedicated agency) within a given jurisdiction. 
Moreover, international human rights monitoring bodies have an important role to play in 
holding States accountable through the monitoring process. Reflection is ongoing on the role 
that other specific mechanisms could play to further increase State accountability, including 
the use of strategic litigation (as has been done in the area of climate change) or the 
imposition of extraterritorial obligations to remedy human rights infringements perpetrated 
in low- and middle-income countries by global agri-food multinational companies established 
in high-income countries.160 Remedies are paramount if rights violations are to be deterred 
and effectively addressed when they occur. 
 
Ultimately, if business actors do not discharge the responsibility that rests on them to respect 
human rights by virtue of the United Nations Guiding Principles on Business and Human 
Rights,161 States as primary duty-bearers under international human rights law have the 
obligation to regulate their activities to promote healthier food environments. The 
accountability of business actors should accompany the accountability of State actors, it 
should never replace it. As has been noted, “the state role as protector of human rights 
against third party violations is essential, requiring greater state responsiveness to rights 
claims made by people and communities who are vulnerable to developing NCDs vis-à-vis 
corporate interests. This can be brought about only if power is more evenly distributed among 
stakeholders.”162 

 
159 A. Garde, J. Curtis, and O. De Schutter, eds. Ending childhood obesity: a challenge at the crossroads of 
international economic and human rights law (Edward Elgar, 2020), concluding chapter by Curtis and Garde. This 
also raises the question of how the participation of low- and middle-income countries themselves should also 
be promoted in international fora through international cooperation.    
160 J. Curtis, “Bridging governance gaps with extraterritorial human rights obligations: Accessing home State 

courts to end childhood obesity”, in A. Garde, J. Curtis and O. De Schutter, Ending Childhood Obesity: A Challenge 
at the Crossroads of International Human Rights and Economic Law, (Elgar, 2020), chapter 12. 
161 United Nations, Guiding Principles on Business and Human Rights (2011).  
162 J.S. Yang, H.M. Mamudu and R. John, “Incorporating a Structural Approach to Reducing the Burden of Non-
Communicable Diseases”, in 14 Globalization and Health 66 (2018) at 70. 
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