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Introduction
This report synthesizes the findings of the 
Human Rights and Healthy Diets Research 
Support Initiative (HRHD Initiative) 
conducted under the auspices of Global 
RECAP. 

Background
Global RECAP is a collaborative project 
between the International Development 
Law Organization (IDLO) and the World 
Health Organization (WHO), supported 
by the Swiss Agency for Development and 
Cooperation (SDC) and the OPEC Fund 
for International Development (OFID) and 
in coordination with the International 
Development Research Centre (IDRC). The 
programme aims to build regulatory and 
fiscal capacity to support the development, 
adoption, implementation and monitoring 
of cost-effective regulatory and fiscal 
policy interventions to promote healthy 
diets and physical activity in East Africa 
(Kenya, Tanzania and Uganda) and 
South Asia (Bangladesh, Sri Lanka). It is 
designed to support these countries in 
building enabling environments through 
the adoption of evidence-informed, 
coherent and equitable public policies 
and government interventions to promote 
healthier diets and active living for the 
prevention of Non-communicable Disease 
(NCD) prevention. 

As part of Global RECAP, IDLO 
implemented the HRHD Initiative from 
January 2021 to December 2022, with 
financial support from IDRC and in 
collaboration with the University of 
Liverpool and the African Population 

and Health Research Center (APHRC). 
The HRHD Initiative aimed to support 
researchers, civil society organizations 
and policymakers to strengthen their 
understanding and application of human 
rights-based approaches to promote 
healthy diets through regulatory and fiscal 
interventions in Kenya, Tanzania and 
Uganda. The Initiative aimed to highlight 
knowledge gaps and implementation 
barriers, as well as opportunities and 
entry points to apply human rights-based 
approaches to promote healthy diets, 
identifying priority areas in research 
and policy where additional support is 
needed. The HRHD Initiative created a 
unique opportunity to bring government, 
civil society organizations and academia 
together, build networks and improve 
the understanding of the added value of 
a human rights-based approach to the 
development and implementation of food 
policies and thereby increase the chances 
that such an approach is adopted. 

Context of the HRHD Initiative  
East Africa, like other regions in Africa, 
faces a double burden of malnutrition as 
a result of the nutrition transition.1 Whilst 
the levels of stunting and undernutrition 
remain high in Kenya, Tanzania and 
Uganda, rates of overweight in children 
and adolescents between the ages of 5 and 
19 years have increased in the region from 
7.6 per cent (girls) and 2.3 per cent (boys) 
in 2000 to 15.2 per cent (girls) and 6.2 
per cent (boys) in 2015. Similar increases 
have been reported in adult overweight 
and obesity.2 Dietary composition in 
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Kenya and Tanzania reflects under-
consumption of fruit, vegetables, and 
wholegrains, while consumption of red 
meat exceeds recommended intakes. Data 
from rural areas in Kenya and Tanzania 
show increased consumption of sugar and 
processed foods with daily sugar intake 
exceeding recommended amounts in both 
countries while consumption of fruits and 
vegetables is low.3 

Research question and 
objectives 
The Synthesis Report explores the extent 
to which, and if so how, a human rights-
based approach may contribute to the 
promotion of healthier food environments 
and the prevention of diet-related NCD 
diseases in Kenya, Tanzania and Uganda. 
More specifically, the Synthesis Report 
considers the opportunities, barriers, 
needs and knowledge gaps identified in the 
three countries to the implementation of a 
human rights-based approach to address 
diet-related diseases stemming from 
deteriorating food environments. 

To gain as comprehensive a picture 
as possible, the study was conducted 
through a three-pronged approach. 
Firstly, the study focused on the three 
individual countries, looking at their 
common experiences as well as the 
differences between them. Secondly, 
the study considered the experiences 
of different groups involved in Global 
RECAP representing different interests in 
society across these three countries, and 
in particular government representatives 
and other state actors, civil society 

organization representatives, and 
academics and other researchers. As noted 
below, further research is warranted to 
explore the perspectives of the private 
sector. Finally, the study considered three 
policy areas in particular, namely: food 
labelling, food marketing, and sugar-
sweetened beverages taxation. The study 
included both the contexts and policies at 
local, regional and international levels, in 
line with the core focus of Global RECAP, 
and the HRHD Initiative more specifically. 
These components constituted the 
Conceptual and Analytical Framework 
through which the findings of this research 
have been analysed and systematized.

Methodology and framework 
of the analysis 
To understand the contribution of a 
human rights-based approach to the 
promotion of healthier food environments 
and the prevention of diet-related diseases 
in Kenya, Tanzania and Uganda, the 
analysis combined a scoping review and 
primary data collected mixed methods, 
including key informant interviews, 
focus group discussions, multisectoral 
regional dialogue meetings and validation 
workshops.

The Synthesis Report is underpinned by 
a Scoping Review and a Conceptual and 
Analytical Framework developed for the 
HRHD Initiative.
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The methodology included:

1. Foundational Phase: 
Scoping review: a literature review on HRBA-approaches 
in the African region as well as desk-based review of 
international, regional and national human rights instruments 
including treaties, national constitutions and resolutions 
coupled with a legal doctrinal analysis of the use of human 
rights in the promotion of healthy diets.

2. Qualitative Phase 
Interview Protocol: qualitative and quantitative questionnaire 
to collect data through the use of open-ended questions as 
well as asking participants to engage in ranking exercises 
utilising Leichardt scales. 
Key informant interviews: 3 Countries (Kenya, Tanzania, 
Uganda); 46 interviewees (15 Kenya; 16 Tanzania; 15 Uganda/ 
22M-24F); multisectoral: government representatives; policy 
makers; CSOs; academics; researchers. 
Key focus questions: 1) participants understanding of HRBAs; 
2) how HRBAs may be used to advance the promotion 
of healthy diets at a national and regional level; 3) the 
opportunities for utilising HRBAs in the promotion of healthy 
diets; 4) the barriers to utilising HRBAs in the promotion of 
healthy diets; and 5) knowledge gaps in the effective use of 
HRBAs for the promotion of healthy diets.  
1 Focus Group Discussion with 10 selected representatives 
from CSOs from Kenya, Tanzania and Uganda.   

3. Synthesis Phase 
1 Conceptual and Analytical Framework including  
regional focus, multisectoral approach, conceptual focus  
(see fig. 1)

4. Validation 
Regional dialogue: 23 participants (15F; 9 M); 3 countries ; 
multisectoral (government representatives, regulators; CSOs; 
academics; researchers) 
Advisory Board (international and national experts in human 
rights law, public health, nutrition and food systems, and 
development in East Africa)

5. Dissemination 
Regional webinar: 3 countries; 3 local research findings 
presented; 1 global study
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The Scoping Review, which is based 
primarily on desk-based research, has 
identified, synthesized and critically 
evaluated relevant international and 
regional legal and policy documents and 
academic literature relating to the use of 
human rights-based approaches and their 
added value for the promotion of healthier 
food environments and the prevention 
of diet-related diseases. Beyond the 
international and regional human rights 
treaties and related documents on which 
the Scoping Review focuses, the research 
team analysed the national constitutions, 
case law and relevant legislative and other 
policy documents for each of the three 
countries.

The draft Scoping Review was circulated 
for comment from various experts, 
including the members and observers of 
the Advisory Board established specifically 
for the HRHD Initiative. The draft was 
revised based on comments and inputs 
received. 

The Scoping Review discusses the extent 
to which, and why, the deterioration of 
food environments around the world is 
increasingly recognized as raising not 
only public health but human rights 
concerns as well. It also reflects the 
constitutive elements of human rights-
based approaches (as summarized in the 
box below) and how they apply to food 
environments and the prevention of diet-
related NCDs more specifically.

The human rights-based 
approach and food 
environments
There is no single, agreed definition 
of the human rights-based approach. 
The following definition was 
adopted for this research, based on 
resolutions and communications 
from WHO, the Office of the High 
Commissioner for Human Rights, and 
the United Nations Human Rights 
Council:4 

•  A human rights-based approach 
has three main components. 

1. It is a normative framework, 
which is grounded in 
international human rights law 
(source).

2. It requires that States as 
primary duty-bearers respect, 
protect and fulfil the human 
rights of all people as rights-
holders (substance).

3. It requires that States as 
primary duty-bearers act 
in accordance with human 
rights principles, including the 
principles of accountability, 
participation, empowerment, 
transparency and non-
discrimination, to ensure that 
the human rights of rights-
holders are realized and duty-
bearers are held accountable 
when rights are not effectively 
respected, protected and 
fulfilled (processes).
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A Conceptual and Analytical Framework 
was subsequently developed, based on 
the main themes discussed in the Scoping 
Review, considering the perspective of 
the main groups of actors involved in 
the adoption and implementation of 
human rights-based policies intended 
to promote healthier food environments 
and thereby prevent diet-related 
diseases. The Conceptual and Analytical 
Framework provided a framework for 
both the collection of research findings 
within the three countries from relevant 
groups of policy actors and for the 
systematization of these findings such 
that they could be read in light of, and 
assessed against, the findings of the 
Scoping Review. Through this framework, 
the findings collected from the global, 
regional and national experiences were 
systematised and analysed to identify 
barriers, opportunities and needs to 
promote healthier food environments 
through a human rights-based approach. 
Importantly, the analysis also generated 
sector-specific information tailoring 
the findings and recommendations on 
the basis of the different stakeholders 
involved in the research, and more broadly, 
in the policy development process, 
including government representatives and 
policymakers, civil society organizations 
and academics and researchers. 

 
In its General Comments, the United 
Nations Committee on Economic, 
Social and Cultural Rights has also 
emphasized that the concepts of 
resource availability, progressive 
realization, international assistance 
and cooperation, and related 
obligations are also central to 
the interpretation of the right to 
health. The United Nations Human 
Rights Council has included the 
concept of sustainability. These 
concepts are thus also implied in the 
contemporary understanding of the 
human rights-based approach.

•  A human rights-based approach 
to food environments requires 
that States adopt policies and 
interventions necessary to 
promote the right of all to the 
highest attainable standard of 
health, the right to sufficient, 
adequate, affordable, nutritious 
food and all other related rights 
affected by the growing prevalence 
of diet-related diseases. To this 
effect, transparent, participatory, 
equitable and non-discriminatory 
processes must be established to 
ensure both the empowerment 
of rights-holders and the 
accountability of duty-bearers.

•  Following WHO and World 
Health Assembly guidance, such 
interventions include the adoption 
and implementation of effective 
food labelling, food marketing 
and fiscal measures promoting 
healthier food environments.
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Barriers

Opportunities

Needs

National Level

Kenya

Tanzania

Uganda

Multisectoral
Approach

HRHD Conceptual and Analytical Framework
September 2022

International
Level

Governments

Academia

Civil Society

Figure 1.: HRHD Conceptual and Analytical Framework

During the second phase of the study, the 
team of national researchers, under the 
coordination of APHRC, conducted 45 
Key Informant Interviews over a period 
of three months in Kenya, Tanzania and 
Uganda. Informants were drawn from 
government, civil society and academia, 
and included both direct beneficiaries of 
Global RECAP and also informants who had 
no prior contact with Global RECAP.

The questionnaire was developed to 
gather the views of key actors in the 
three countries and capture their 
experiences of the actual or potential use 
of human rights-based approaches for the 
promotion of healthier food environments 
and the prevention of diet-related 

diseases. Findings at the country level were 
consolidated in three country reports: one 
for Kenya, one for Tanzania and one for 
Uganda, published separately by APHRC.

In July 2022, additional information 
was collected through a focus group 
discussion with national civil society 
organizations operating in the three 
countries with experience in human 
rights-based advocacy, including the 
use of strategic litigation. Information 
was also gathered through informal 
conversations coordinated by the Law & 
NCD Unit (University of Liverpool) with 
Global RECAP partners and stakeholders, 
including IDLO and WHO. 
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The preliminary findings were discussed, 
refined and validated at a two-day 
Regional Dialogue held in Nairobi on 27 
and 28 July 2022. The Regional Dialogue 
gathered 32 delegates from the three 
countries representing government, civil 
society organizations, as well as academic 
and other research institutions.5 The 
Dialogue consisted of a mix of plenary 
sessions, and focus group and themed 
discussions. The meeting concluded with 
the validation of these findings and the 
prioritization of future activities relating 
to the promotion of healthier food 
environments and the prevention of diet-
related diseases in each focus country and 
at regional level. 

This Synthesis Report assesses the overall 
findings of the HRHD Initiative, building on 
the analysis of the country specific findings 
and against the theoretical framework 
provided in the Scoping Review. It was 
circulated in draft among the members of 
the Advisory Board and Observers for their 
review and inputs. 

The research underpinning the HRHD 
Initiative helped identify both overarching 
findings common to all three countries, 
as well as country-specific findings 
organized around core recurring themes. 
Together, these findings paved the 
way for the identification of barriers, 
opportunities, needs and knowledge gaps. 

After identifying the growing recognition 
of the added value of a human rights-based 
approach to the promotion of healthier 
food environments, the Synthesis Report 
discusses the extent to which the three 
national constitutions can provide a basis 
for such approaches. It then reflects on 
core recurring themes characterizing the 
policy environment in the three countries, 
before making a few recommendations and 
concluding on future prospects.
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The growing recognition of 
the importance of a human 
rights-based approach to 
healthy diets
The research undertaken for the HRHD 
Initiative strongly suggests that there 
is an increasing understanding of what 
a human rights-based approach to the 
promotion of healthier food environments 
entails in the three East African countries 
under consideration. We note a better 
articulation in the region not only of what 
such an approach entails and what its 
key components are, but also of its added 
value and contribution – both actual or 
potential – to policies on healthier food 
environments and diet-related diseases.

In particular, interviewees and project 
participants identified the key substantive 
components of a human rights-based 
approach to healthier food environments, 
largely reflecting what the Scoping Review 
had established, referring to human rights 
standards and the obligations of States to 
respect, protect and fulfil human rights. 
They also identified the importance of 
complying with human rights principles, 
particularly the principles of participation 
of rights-holders and the accountability 
of States as duty-bearers. However, 
there was less emphasis overall on the 
process components of a human rights-
based approach in the answers to the 
questionnaire.

The interviews also consistently 
highlighted the contribution of the Global 
RECAP Programme, including the HRHD 
Initiative, to this growing understanding 
by supporting the production of 
publications and training courses by 
and for researchers and civil society 
organizations, the development of training 
courses on human rights and healthy 
diets, the development of policy advocacy 
briefs based on  human rights-based 
approaches and the funding of various 
research projects.6 The participants in the 
focus group discussion and the Regional 
Dialogue also explicitly acknowledged the 
value of such initiatives to: 

•  deepen the participants’ understanding 
of the potential of human rights-based 
approaches;

•  develop networks and coalitions of 
relevant policy actors, advocates and 
researchers interested in human rights-
based approaches; and 

•  build the participants’ capacity to apply 
such approaches to their work on food 
environments and diet-related diseases. 
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However, this project has also highlighted 
the need to expand the reach of this 
understanding to other groups who have 
not been directly involved in Global RECAP. 
In particular, rights-holders tend to be 
unaware of their rights and how these 
rights relate to healthy food environments. 
They tend to understand diet-related 
issues as a private matter that does not 
trigger the accountability of policymakers 
to regulate effectively. They are even 
less aware of how they can claim their 
rights and thereby hold the government 
and industry actors accountable for 
human rights violations. Various avenues 
have been highlighted throughout the 
project to increase this understanding, 
particularly through desk research, key 
informant interviews and consultations 
with key stakeholders, including during 
the Regional Dialogue meeting, the 
involvement of grassroot movements 
and civil society organizations, as well 
as through educational institutions (e.g., 
the development of university courses on 
human rights in public health faculties), 
and legal capacity-building programmes. 
Furthermore, the interviews indicated that 
human rights tend to be used, in Tanzania 

in particular, to protect certain groups 
identified as particularly vulnerable (e.g., 
women, children, persons with disabilities) 
through constraining actions by either the 
State or private actors, rather than more 
broadly to protect both the population as 
a whole and specific population groups 
from diet-related diseases. This is notably 
distinct from, for example, the use of 
socioeconomic rights in countries such as 
South Africa where constitutional rights 
have been used to impose obligations on 
State and non-State actors alike to respect, 
protect and fulfil socioeconomic rights. 
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The role of national 
constitutions and their 
interpretation in the 
promotion of healthier diets 
Kenya, Tanzania and Uganda each have 
a written constitution.7 Throughout the 
HRHD Initiative, the national constitutions 
of these three countries have been 
identified as providing the basis for the 
adoption and implementation of a human 
rights-based approach at the national 
level. However, these constitutions differ 
significantly in several respects and are 
more or less likely to promote the adoption 
of a human rights-based approach to food 
environments: not only are socioeconomic 
rights not protected to the same degree in 
all three constitutions, but the mechanisms 
available to “operationalize” human rights 
in these three countries vary significantly 
from one constitution to another. These 
differences aside, it was also noted that 
the interpretation of rights at the national 
level regarding food environments could 
be more closely aligned with international 
instruments. Judges and others in charge 
of interpreting, and adjudicating disputes 
concerning, constitutional provisions 
or the scope and application of laws 
and regulations had, at times, adopted a 
narrow interpretation of these provisions. 
As a result, the opportunity to effectively 
promote human rights-based approaches 
to fostering healthier food environments, 
in line with international guidance on how 

human rights can be invoked to contribute 
to the prevention of diet-related diseases, 
was missed.

The protection of 
socioeconomic rights in the 
three national constitutions

Both the Kenyan and Ugandan 
constitutions recognize justiciable 
socioeconomic rights including the right 
to health, the right to food and children’s 
rights. By contrast, the Tanzanian 
Constitution does not contain specific 
reference to the right to health or the right 
to food.

The constitutions of Kenya 
and Uganda
The Kenyan Constitution provides the 
right to the highest attainable standard of 
health, which explicitly includes the right 
to health care services and reproductive 
health care but is more broadly 
conceptualized.8 The same provision also 
entitles every person to the right “to be 
free from hunger” and have adequate 
food of acceptable quality. Though the 
primary framing of the right is in relation 
to undernutrition and hunger, the right 
does include the component of quality, 
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which could be interpreted as including 
nutritional composition and quality. 

On a plain reading, the Ugandan 
Constitution appears to have a narrower 
right to access to health services and 
a corresponding right that the State 
should provide basic medical services to 
the population.9 However, the Ugandan 
Constitution contains a particularly 
expansive right to food, which includes an 
explicit government obligation to promote 
proper nutrition as well as a general 
right to food security.10 It specifically 
acknowledges the link between health and 
nutrition and obliges the State to promote 
proper nutrition “through mass education 
and other appropriate means in order to 
build a healthy State” (our emphasis).11 In 
Kenya, the right to food is also construed 
as an inclusive right, encompassing both 
food security and aspects of adequacy 
of food, as the Constitution states that 
“every person has the right … to be free 
from hunger, and to have adequate food of 
acceptable quality”.12 
 
In addition, both the Kenyan and Ugandan 
constitutions provide for general social 
and economic objectives. In particular, the 
Ugandan Constitution requires the State 
to ensure that all developmental efforts 
are aimed at maximizing the social and 
cultural well-being of its population.13 In 
addition, both the Kenyan and Ugandan 
constitutions entitle persons to enjoy 
several basic rights such as access to 
education, clean water and shelter. 
Unusually, the Kenyan Constitution 
also includes a section specifically 
protecting consumer rights, including 
consumers’ right to the “protection 
of their health, safety and economic 

interests”.14 Throughout the HRHD 
Initiative, participants frequently referred 
to the potential of these provisions on 
consumer rights to promote healthier 
food environments. A 2018 decision of 
the Kenyan High Court confirms that 
this potential is indeed significant, as 
illustrated in the box below.

Mark Ndumia Ndung’u 
v Nairobi Bottlers Ltd & 
another [2018] eKLR
A consumer (the Petitioner) initiated 
a legal challenge before the Kenyan 
High Court against Nairobi bottlers 
and Coca Cola Central, East & West 
Africa, for the failure of Coca Cola 
to disclose the same nutrition 
information on both glass and plastic 
bottles. He specifically invoked 
articles 27 on non-discrimination 
and 46 on consumer rights15 of the 
Kenyan Constitution, and Section 
87 of the Consumer Protection Act, 
2012, which outlines the disclosure 
obligation of suppliers.

The High Court ruled in favour of the 
Petitioner:

•  “A declaration be and is hereby 
issued that omission of nutritional 
information and storage directions 
on Coca Cola, Fanta, Krest, 
Stoney and Sprite brands glass 
bottles constitutes a violation of 
consumer rights under article 46(1)
(a), (b) and (c) of the Constitution.  
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•  A declaration be and is hereby 
issued that the Respondents’ 
selective provision of nutritional 
information, directions on storage, 
customer care mobile number 
and email address on the Coca 
Cola, Fanta, Krest, Stoney and 
Sprite brands plastic bottles while 
omitting that information from 
the corresponding glass bottles 
amounts to discrimination and 
unequal treatment of consumers 
contrary to article 27(2), (4) and (5) 
of the Constitution.

•  A mandatory injunction be and 
is hereby issued directing the 
Respondents to provide nutritional 
information, storage directions 
and customer care mobile number 
and email address on all of their 
Coca Cola, Fanta, Krest, Stoney 
and Sprite brands glass bottles 
within six (6) months of the date of 
delivery of this judgment. 

•  Each party shall bear its own costs 
of the Petition.”

Both the Kenyan and Ugandan 
constitutions also contain more general 
rights to a clean and healthy environment. 
In particular, the Ugandan Constitution 
mandates the State to promote sustainable 
development, whilst imposing a duty 
on the citizens of Uganda to create and 
protect a clean and healthy environment. 

Finally, both the Kenyan and Ugandan 
constitutions include provisions specially 
protecting children’s rights. In particular, 
the Kenyan Constitution states that every 
child has the right to basic nutrition and 
health care.16 These rights are also given a 
level of primacy as the child’s best interests 
are of paramount importance.17 In Uganda, 
the Constitution provides that no child 
shall be “deprived by any person of medical 
treatment, education or any other social or 
economic benefit by reason of religious or 
other beliefs”.18 These rights can be invoked 
against both the State and private actors, 
as discussed further below. The Kenyan 
Constitution also places a duty on the 
State to address the needs of vulnerable 
groups, particularly women, children and 
marginalized communities.19 

The Constitution of Tanzania
Despite the non-recognition of 
socioeconomic rights in the Tanzanian 
Constitution, various provisions outline 
the economic functioning and priorities of 
the country. For example, the Constitution 
promotes self-reliance and provides that 
economic activities should not result in 
the “concentration of wealth or the major 
means of production in the hands of a 
few individuals”.20 However, none of these 
provisions has a direct bearing on the 
implementation of a human rights-based 
approach to the prevention of diet-related 
diseases. 
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The Tanzanian Constitution includes the 
right to life, which places an obligation on 
the State to protect citizens’ lives through 
laws. In a Communication about Nigeria, 
the African Commission interpreted 
both the right to health and the right to 

food as being part of the right to life, in 
the absence of specific provisions for 
those rights in the Constitution.21 This 
interpretation could be relied upon to 
argue for a similar interpretation for 
Tanzania’s Constitution.

Table 1: Summary of the main socioeconomic rights relevant to the promotion of 
healthier food environments as protected in the Kenyan, Tanzanian and  

Ugandan constitutions.

Relevant 
substantive 
provisions

Kenyan 
Constitution, 
2010

Uganda 
Constitution, 
1995 (revised in 
2017)

Tanzania 
Constitution, 
1977 (revised in 
2005)

Right to Health Article 43(1)(a) Article XIV(b)

Article XX

-

Right to Food Article 43(1)(c) Article XIV(b)

Article XXII(a), (b) 
and (c)

-

Right to 
Education

Article 43(1)(f) Article XIV(b)

Article XVIII

Article 11(2) and (3)

Right to 
Information

Article 35 Article 41 Article 18

Children’s Rights Article 53 Article 34 -

Consumer Rights Article 46 - -

Vulnerable 
Groups

Article 21(3)

Article 56

Article 32 Article 9(g)
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The operationalisation of 
human rights in the three 
national constitutions

There also exist major differences among 
the three national constitutions regarding 
the incorporation of international human 
rights standards in national legal orders. 

The constitutions of Kenya 
and Uganda
The Kenyan and Ugandan constitutions 
provide for international law, including 
human rights treaties, to be recognized 
and implemented as part of the national 
legal systems. When Kenya ratifies 
a treaty, that treaty becomes part of 
Kenyan law. Whilst international law 
does not appear to have been explicitly 
integrated into the Ugandan legal system, 
the Constitution nonetheless mandates 
that Ugandan foreign policy should be 
based on respect of international law and 
treaty obligations.22 In addition, Uganda 
is required to actively participate in 
international and regional bodies that 
promote peace and well-being.
 
The Ugandan and Kenyan constitutions 
allow for judicial enforcement of 
constitutional rights. Under section 22(1) 
of the Kenyan Constitution, the rights in 
the Bill of Rights are justiciable and may 
be enforced through the court system. 
The socioeconomic rights in the Kenyan 
Constitution are subject to progressive 
realization, thus allowing the government 
to defend a claim regarding these rights 
upon the justification that it does not have 
sufficient resources.23 However, the State 
is required to prioritize resource allocation 
to ensure the widest possible enjoyment of 

a right, having regard to vulnerable groups. 
Section 50 of the Ugandan Constitution 
provides that the rights are justiciable 
and can be enforced by courts. There is 
also an obligation on the State to provide 
institutions tasked with protecting and 
promoting rights with sufficient resources 
to function effectively. This does not 
appear to extend to adequate resources to 
ensure realization of the rights themselves.
 
In both countries (as well as in Tanzania), 
constitutional rights apply both vertically 
(as between State and private parties) and 
horizontally (between private parties). 
With respect to their enforceability and 
applicability, the two constitutions place 
obligations on both the State and private 
parties. The Kenyan Constitution provides 
that the rights bind all State organs and 
all persons. Every person is entitled to 
enjoy these rights to “the greatest extent 
consistent with the nature of the right or 
fundamental freedom”.24 In addition, there 
is an obligation on the State to “observe, 
respect, protect, promote and fulfil the 
rights”.25 The Ugandan Constitution 
contains several provisions that extend 
obligations under the rights to private 
actors in expansive ways. In particular, 
Section 17 contains the duties of Ugandan 
citizens, which include a duty to respect 
the rights and freedoms of others, while 
Section 20 provides that rights shall be 
respected, upheld and promoted by both 
the Government and all persons. This 
is possibly a more expansive horizontal 
obligation emanating from rights, which 
places an obligation on private actors to 
promote the rights in the Bill of Rights. 
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Both the Kenyan and Ugandan 
constitutions contain limitation clauses 
which apply to constitutional rights. The 
Kenyan Constitution contains a limitation 
clause which provides that rights can be 
limited provided that such limitation is 
justified by legitimate objectives, such as 
the protection of public health, and that 
it does not exceed what is necessary. The 
factors considered for this assessment – 
sometimes referred to as a “proportionality 
assessment” – include:

•  the nature of the right or fundamental 
freedom; 

•  the importance of the purpose of the 
limitation; 

•  the nature and extent of the limitation; 

•  the need to ensure that the enjoyment of 
rights and fundamental freedoms by any 
individual does not prejudice the rights 
and fundamental freedoms of others; 

•  the relation between the limitation and 
its purpose; and 

•  whether there are less restrictive means 
to achieve the purpose.26  

Similarly, the Ugandan Constitution 
contains a general limitation clause, which 
enables the State to impose restrictions on 
the conduct of private parties, including 
business actors.27 Specifically, no person 
shall prejudice the rights of others or the 
public interest. Public interest is defined 
as “any limitation of the enjoyment of 
the rights and freedoms prescribed by 
this Chapter beyond what is acceptable 
and demonstrably justifiable in a free 
and democratic society, or what is 
provided in this Constitution”.28 It is not 
immediately clear whether the State is 
also subject to this limitation provision. 

That said, however, and importantly for 
our purposes, many health- and nutrition-
protective measures are consistent with 
constitutional protections. Rights under 
the Constitution may be subject to court 
scrutiny and specific rights threatened or 
violated may be enforced by the courts.

The Constitution of Tanzania
The Constitution of Tanzania does not 
contain any provision regarding the 
implementation of international human 
rights standards on national territory. 
Moreover, the rights it contains are 
not justiciable. These two elements 
significantly limit the chances of seeing 
the adoption and effective implementation 
of a human rights-based approach to the 
promotion of healthier food environments 
and the prevention of diet-related diseases 
in Tanzania.

With respect to the enforceability and 
applicability of constitutional rights, the 
Tanzanian Constitution places a duty to 
abide by the Constitution on both the State 
and all persons in the Republic. 

The Tanzanian Constitution has, in 
several provisions, also curtailed the 
exercise of rights and freedoms to the 
extent that they interfere with the rights 
of others. In particular, it states that 
the constitutional provisions relating to 
rights will not invalidate existing laws 
that relate to particular areas – meaning 
that where legislation is inconsistent 
with constitutional rights, the legislation 
may take primacy over those rights.29 
This seems inconsistent with standard 
approaches to constitutional law, 
which provide for the supremacy of the 
constitution over national legislation. In 
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this context, there may be two pathways 
to operationalize human rights-based 
approaches to promote healthier food 
environments and thereby help prevent 
diet-related diseases.
 
The first is to systematically defend against 
potential legal challenges intended to 
distract the government from adopting 
legislative and other regulatory measures 
to this effect. Where these measures 
appear to limit industry actor rights or the 
interests of private actors, State actors, 
supported by civil society organizations 
and researchers, may invoke supportive 
rights such as the rights to food and health 
to be factored in as part of the rationality 
analysis under the general limitations 
clause and be used to justify the limitation 
of rights of private actors. 

The second is as a basis for strategic 
litigation either where governments have 
failed to take sufficient action to promote 
healthier food environments and address 
the growing prevalence of diet-related 
diseases or, relying on the horizontal 
application of these rights, against 
industry actors where their products 
or activities are harmful to health. One 
should note, however, that while the 
Tanzanian Constitution does recognize 
the horizontal application of rights, these 
mechanisms may prove more challenging 
to use for improving food environments 
bearing in mind the absence of justiciable 
socioeconomic rights. 

Promoting a better 
understanding of the scope 
of relevant human rights 

Even in systems where constitutional 
rights can provide a stronger basis for 
the implementation of a human rights-
based approach to healthier food 
environments and the prevention of 
diet-related diseases, participants have 
noted a misunderstanding and lack of 
awareness of some key issues, which leads 
to a limited application of human rights 
norms and principles in decision-making 
and adjudication processes related to 
food environments and dietary issues. 
In particular, there is a need to enhance 
the understanding of key policy actors 
and the judiciary of how the human 
rights enshrined in national constitutions 
could be used more effectively to 
promote healthier food environments 
and thereby help prevent diet-related 
diseases. Ugandan participants specifically 
highlighted that the right to food tends to 
be interpreted far more narrowly by some 
Ugandan judges than international human 
rights bodies have called for despite the 
presence of a Human Rights Enforcement 
Act designed to promote implementation 
of human rights. The emphasis on 
components of hunger and sufficiency 
is not unique to Uganda. Within the East 
African region, undernutrition has typically 
been the focus of policy development and 
access to food is seen as a more immediate 
priority and visible problem. Consequently, 
the emphasis on components of the right 
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related to undernutrition and food safety 
found in Uganda is illustrative of a region-
wide limited view on the development and 
understanding of the right to food.

This demonstrates that the barriers to the 
implementation of a human rights-based 
approach to healthier food environments 
are not exclusively problems of legal 
capacity – a problem clearly highlighted 
throughout this project. They also stem 
from a narrow defining of what the 
concept of “proper nutrition” entails 
or evidence related to healthy diets 
and the associated harms. Diet-related 
diseases such as obesity and diabetes 
are a relatively new phenomenon in 
East Africa.30 It is critical to understand 
that unhealthy diets are the result of 
an interplay of complex social issues, 
which must be addressed more fully, and 
clearly recognize the obligations of States 
to promote sustainable development, 
of which the provision of nutritious, 
adequate food (“proper nutrition”) is a key 
component.

There are opportunities to bridge the gap 
between the letter of the Constitution 
and its interpretation. For example, the 
suggestion was made during the Regional 
Dialogue meeting that judges could benefit 

from training and supported through 
training manuals and toolkits to better 
acquaint them with the relevance of 
human rights, and human rights law more 
specifically, to the promotion of healthier 
food environments and the prevention of 
diet-related diseases, clearly stating what 
the determinants of good nutrition are and 
how they can be addressed. 

As discussed throughout the HRHD 
Initiative, there is significant value in 
establishing networks of key stakeholders, 
such as the one that Global RECAP has 
helped establish to date31: they can share 
and discuss experiences and thereby 
identify and disseminate effective counter-
narratives to discourses that promote 
State inaction to the detriment of public 
health and human rights.
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From a growing 
understanding to an 
effective implementation 
of human rights-based 
approaches to food 
environments
In spite of the absence of a widespread and 
systematic reliance in the three countries 
on human rights-based approaches 
to the promotion of healthier food 
environments and the prevention of diet-
related diseases, the research revealed a 
growing recognition of the relevance of 
such approaches. However, this growing 
recognition does not align with the 
implementation of these approaches in 
practice. It is interesting to note that this 
assessment was a recurring comment 
heard throughout the HRHD Initiative, 
during the interviews and the focus group 
discussions, as well as during the Regional 
Dialogue meeting.

To move from recognizing the contribution 
that human rights-based approaches can 
make to healthy diets to their effective 
implementation, participants noted the 
importance of three specific elements, 
whose absence is identified as a major 
barrier to the effective implementation of 
such approaches in Kenya, Tanzania and 
Uganda, similar to what is happening in 
many other places in the world. They are:

1. the gathering of more context-
specific data throughout the policy 
cycle: first to increase the calls for 
policies and secondly to ensure these 
policies respond to context-specific 
needs; to convince governments of 
the importance to act and ensure 
that when they do the policies are 
evidence-driven and therefore likely 
to withstand possible legal challenges 
from their detractors;

2. the systematization of legal capacity-
building efforts beyond the participants 
involved in Global RECAP to durably 
increase political will and better 
address industry interference; and

3. the need to empower civil society to 
foster their more effective participation 
and therefore increase State 
accountability.

Before discussing the three above-
mentioned elements, the table below 
summarizes the findings and draws 
attention to the results of the prioritization 
exercise that concluded the Regional 
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Dialogue where the participants were 
asked to identify what they considered 
the most pressing barriers, opportunities 

Table 2. Priorities identified by HRHD Initiative participants for the promotion of 
healthier food environments and the better protection of human rights

Rank Barriers Opportunities Knowledge Needs

1 Limited political 
will to adopt and 
implement policies 
promoting healthier 
food environments.

Existing enabling 
legal frameworks, 
particularly when 
there are expansive 
constitutional 
provisions protecting 
the right to health, 
the right to food, 
consumer rights, etc.

Collection of 
contextual data and 
their incorporation 
into policy processes.

2 Paucity of country-
specific data.

Funding 
opportunities (e.g., 
through external 
donors, universities 
within and beyond 
the region).

Capacity-building 
and training on 
the adoption and 
implementation 
of human rights-
based approaches 
to the promotion 
of healthier food 
environments.

3 Limited capacity for 
the implementation 
of a human rights-
based approach 
to the promotion 
of healthier food 
environments.

Partnerships with 
State and non-State 
actors.

Development of 
manuals, toolkits 
and other training 
material adapted to 
different audiences 
on the imperative to 
promote healthier 
food environments 
and the potential 
of human rights-
based approaches 
to this effect (e.g., 
judges, public health 
practitioners). 

and knowledge gaps and needs in Kenya, 
Tanzania and Uganda.
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Rank Barriers Opportunities Knowledge Needs

4 Conflict of interest 
and industry 
interference in 
policymaking.

Building 
documentation, 
communication and 
advocacy skills on 
human rights and 
healthy diets.

Strategic litigation 
and other non-judicial 
mechanisms.

Capacity-building on 
strategic litigation 
to foster more 
accountability of 
States and business 
actors. 

5 Inadequate legal 
frameworks.

Advocacy on human 
rights and healthy 
diets.

Capacity-building 
for policymakers on 
human rights-based 
approaches to healthy 
diets;

Scholarships for 
researchers and 
academics to 
develop research and 
knowledge on the 
intersection between 
human rights and 
diet-related diseases.

Supporting the adoption 
of a human rights-based 
approach to healthier food 
environments with context-
specific data 

Throughout the HRHD Initiative, 
participants frequently highlighted the 
paucity of context-specific evidence and 
the problems stemming from the lack of 
data.

Firstly, they noted the absence of specific 
epidemiological data on diet-related NCDs. 
Moreover, where such data does exist, 
they stressed that it is not sufficiently 
disaggregated to allow for a detailed 
understanding of how diet-related 
diseases are developing in each of the 
three countries and their actual impact on 
different population subgroups. Women, 
children and indigenous communities 
are particularly affected; and there are 
growing differences in the diets of urban 
and rural populations. Such differences 
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need to be more systematically captured 
and better understood. It was also raised, 
in Tanzania for example, that even 
when research was conducted, it was 
not sufficiently inclusive or broad, thus 
preventing the generalization of findings. 
This lack of data has meant that there is 
insufficient understanding of the scale and 
causes of diet-related NCDs in the region.
 
Regarding the importance and scale 
of the problem of unhealthy diets, the 
participants in the HRHD Initiative also 
underlined that there are not enough 
estimates of the economic, social and 
environmental burden of these diseases 
on affected individuals, their families 
and communities, and on the countries 
themselves. Such an assessment of the 
extent and costs of diet-related diseases, 
and NCDs more broadly, is necessary for a 
more detailed and accurate understanding. 
Gathering such data is an integral part 
of the policy development process as it 
provides a stronger scientific basis to 
nutrition and health policies intended to 
prevent these diseases. In other words, it 
ensures that policies are developed in light 
of up-to-date, disaggregated, context-
specific data on which the implementation 
of a human rights-based approach to the 
promotion of healthier food environments 
in East Africa can rest. It is only then that 
States as duty-bearers can ensure that the 
rights of all rights-holders are effectively 
protected, and particularly the rights of 
those who suffer the consequences of 
deteriorating food environments the most. 

Secondly, the participants in the HRHD 
Initiative also noted the absence of 
context-specific data on the root causes 
of the rise in diet-related NCDs in Kenya, 

Tanzania and Uganda.  Consequently, it 
is difficult to implement a human rights-
based approach to policies intended to 
promote healthier food environments and 
prevent diet-related diseases. For example, 
they identified that there is little data 
available on the extent of the exposure 
of children to unhealthy food marketing 
in these three countries, and the impact 
of such marketing on child health and 
children’s rights. The box below discusses 
this example more fully.  

Similarly, the Regional Dialogue 
highlighted that industry engagement or 
interference has not been systematically 
mapped out: Who are the main actors? 
What strategies do they use to hinder 
or challenge appropriate regulation? 
Are their commercial practices harmful 
to public health and human rights and 
if so to what extent? How are these 
strategies aligned with, or different from, 
the strategies used elsewhere? Who are 
the main interlocutors and supporters 
within government and beyond? Where 
there is industry interference, who 
has been vocal and could constitute 
strong partners in the regulation of the 
commercial determinants of health, and 
the food industry more specifically? Once 
the causes of the problems have been 
more clearly identified, understood and 
disseminated, the development of policy 
proposals is more likely to be evidence-
based, responsive to specific contexts and 
inclusive.

Highlighting the limited availability of 
context-specific data has led to the 
development of several research projects 
that have started to fill in existing 
knowledge gaps. As part of Global RECAP, 
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for example, IDRC has supported the 
work of APHRC directly through a project 
to develop context-specific evidence on 
priority interventions in Kenya, Tanzania 
and Uganda through a mixed-methods 
study, which includes implementation 
of INFORMAS modules and conducting 
both costing studies and legal feasibility 
assessments of priority interventions and 
indirectly through the HRHD Initiative.32 
Work is also ongoing beyond Global 
RECAP. For example, PRICELESS led a 
project on sugar taxation in sub-Saharan 
Africa,33 whilst UNICEF, in collaboration 
with The Open University (UK) and APHRC, 
launched a programme of work to facilitate 
the monitoring of digital marketing in 
Kenya in 2022. 

During the Regional Dialogue, participants 
were specifically asked to reflect 
on knowledge gaps. They discussed 
extensively what data could be collected, 
analysed and disseminated to promote 
the adoption and implementation of 
more effective, context-specific policies. 
However, participants also stressed that 
the need to gather further data should 
not be invoked as the reason why policies 
should not be adopted at all. A sensitive 
balance is required between the need 
to gather contextual evidence and the 
need to avoid unnecessary delays and 
duplication. In some cases, data available 
in other countries can be used effectively 
to advocate for policies in Kenya, 
Tanzania and Uganda and develop laws 
and regulations intended to promote 
healthier food environments. This point is 
particularly relevant, as participants in the 
HRHD Initiative noted that policy actors 
within governments have at times invoked 
the lack of sufficient context-specific 

data as an excuse for delaying measures 
to promote healthier food environments 
and address growing rates of diet-related 
diseases in the region, even when such 
measures, including  the adoption of 
food labelling, food marketing and sugar-
sweetened beverages taxation rules, are 
recommended by the WHO as evidence-
based policy interventions as part of a set 
of effective strategies to prevent diet-
related diseases.

Striking a balance 
between collecting more 
evidence and ensuring 
that action is taken; 
the example of food 
marketing regulation
As discussed in the HRHD Scoping 
Review, there is growing recognition 
that food marketing to children is 
detrimental to the realization of 
a broad range of children’s rights. 
This is specifically reflected in the 
three Global RECAP countries in 
East Africa, where many recent 
documents have mapped the rights 
enshrined in national constitutions 
to rights recognized internationally 
and regionally. 

The HRHD participants agreed 
that it was important to gather 
more context-specific evidence 
to determine children’s exposure 
to marketing, the techniques used 
to influence them, and therefore 
the impact that marketing has on 
children, their health and their 
rights. APHRC and UNICEF are  
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undertaking important work to this 
effect, as mentioned above. The more 
context-specific evidence there is, 
the more specific the arguments 
policymakers and advocates can 
use to respond to industry-led 
narratives that food marketing does 
not contribute to increasing rates of 
diet-related diseases, particularly in 
children.

However, a balance should be 
struck. One can always collect 
more evidence, but such collection 
should not unduly delay action. 
The contextual data that is being 
collected on the exposure of children 
to unhealthy food marketing should 
be read in light of the consistent 
data gathered in countries all 
around the world that establishes 
that “there is unequivocal evidence 
that unhealthy food marketing is 
related to childhood obesity” (WHO, 
Report of the Commission on Ending 
Childhood Obesity Commission, 2016 
(Recommendation 1.3, p. 18).

In particular, it is established that:
•  food marketing, including digital 

food marketing, directly influences 
food preferences, purchase 
requests and consumption 
patterns; 

•  it disproportionately promotes 
unhealthy food; and

•  food marketing influences 
preferences for specific food 
items as well as food categories/
brands.34  

The impact of digital food marketing 
is also being increasingly analysed 
and documented. 
The World Health Assembly endorsed 
the WHO recommendations on 
the marketing of foods and non-
alcoholic beverages to children in 
May 2010 (Resolution WHA 63.14). As 
much as Kenya, Tanzania and Uganda 
continue to gather context-specific 
data and reflect on their significance 
for the adoption of human rights-
based policies for the promotion 
of a healthier food environment, 
there is no need to wait before 
regulating the marketing of food to 
children. The process of collecting 
further evidence and the process of 
regulating can go hand-in-hand. The 
same holds true for sugar-sweetened 
beverages taxation and front-of-pack 
nutrition labelling regulation.

The role of universities and 
other research organizations
Several participants, particularly from 
academia and other research institutions 
involved in the HRHD Initiative, 
highlighted the opportunities to improve 
research on food environments and the 
collection, analysis and dissemination 
of context-specific data and how such 
data relates to data available in other 
countries. For example, they identified 
mechanisms and channels they could use 
to effectively promote the implementation 
of human rights-based approaches to 
healthier food environments. They include 
the establishment of interdisciplinary 
networks to:
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•  deliver inter-disciplinary courses on 
the importance of human rights-based 
approaches, particularly in schools of 
medicines and public health; and 

•  engage more systematically in inter-
disciplinary research projects.

They also include the establishment of 
regional networks, as participants noted 
the paucity of cross-country research 
initiatives between regional universities, 
as well as engagement with established 
centres of excellence. For example, 
mention was made during the Regional 
Dialogue of the African Tax Institute (ATI), 
which is located in the Department of 
Economics at the University of Pretoria in 
South Africa and is devoted to education 
and research in the areas of tax policy, tax 
and development, and tax administration 
in Africa. 

The Global RECAP East Africa Academic 
Working Group,35 which comprises 
researchers with expertise in law, 
human rights and public health, offers 
significant potential to implement these 
suggestions and provides an important 
avenue to increase the opportunities for 
interdisciplinary, policy-oriented research 
collaboration within the region.

The role of funding 
organizations in supporting 
evidence-based policies
The need to gather data and ensure its 
timely analysis and dissemination raises 
the related question of research funding, 
which many participants in the HRHD 
Initiative identified as a pressing concern. 
This concern extends well beyond the 
research community: participants from 

health ministries in the three countries 
also mentioned under-funding as a major 
limitation to their work. The adoption and 
implementation of a human rights-based 
approach to healthier food environments, 
in particular, was identified as a neglected 
issue when funding is allocated. 
Participants in the Regional Dialogue 
meeting suggested that specifically 
mentioning the importance of a human 
rights-based approach in the research 
terms of reference and identifying the 
development of such an approach as a 
study outcome could significantly help to 
address the problem. It could also help 
reduce the silos between public health and 
human rights that participants identified.

Participants in the HRHD Initiative 
repeatedly highlighted the importance 
of securing long-term funding to work 
sustainably on the promotion of healthier 
food environments to prevent diet-related 
diseases. However, they also emphasized 
the difficulties they encounter in securing 
such funding. In particular, if funders 
may provide growing opportunities 
for engaging in research on food 
environments and diet-related diseases, 
they may also be pursuing their own 
agendas and therefore constrain policy 
actors and advocates, possibly even to the 
detriment of longer-term public health 
and human rights objectives. For instance, 
some funders may prefer investing in 
infectious diseases rather than in NCDs. 
This problem is not specific to Kenya, 
Tanzania and Uganda and extends beyond 
the region. However, and as discussed in 
the Scoping Review, it is important for 
these three countries, as it is for others, 
to highlight the growing consensus that 
the economic case for investing in the 
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prevention of NCDs is strong, and that 
it is becoming clearer and better known 
around the world. Similarly, it is important 
to highlight the close relationship between 
these diseases and infectious diseases in 
the wake of the COVID-19 pandemic.

Building legal capacity 
with a view to reconciling 
potentially conflicting 
priorities within governments

Overall, Kenya, Tanzania and Uganda 
have expressed their commitment to 
the prevention of diet-related diseases 
through the adoption of various policy 
documents (for example, the National 
Multi-Sectoral Nutrition Action Plan in 
Kenya) and their involvement in Global 
RECAP. Participants in the HRHD Initiative 
noted various entry points for the 
implementation of such commitments 
for effective policies. However, they also 
identified several barriers that make the 
promotion of healthier food environments 
particularly challenging. The Regional 
Dialogue offered an opportunity to 
discuss these barriers and opportunities, 
reflecting specifically on how human rights 
norms and principles can contribute to 
the prevention of diet-related diseases 
through the promotion of healthier food 
environments in these three countries. 

There is significant heterogeneity in the 
capacities of different stakeholders to 
adopt and implement human rights-based 
approaches to the promotion of healthier 
food environments. While civil society 
organizations and other members of 
Global RECAP have a good understanding 
overall of what these approaches entail and 
the potential they yield for the prevention 

of diet-related diseases when used 
effectively, key policy actors, including 
the judiciary and government decision-
makers, have limited understanding, 
which is a major barrier to their successful 
adoption in all three countries. 

The challenges in regulating 
the food industry
Industry interference is seen as a major 
obstacle to the implementation of effective 
policies intended to promote healthier 
food environments and address diet-
related diseases by all actors involved in 
the HRHD Initiative, from government 
representatives and other State actors, 
such as the Bureau of Standards and 
human rights commissions, to civil society 
organizations, as well as academics and 
other researchers.

Participants in the HRHD Initiative 
reported that some industry actors have 
exacerbated existing tensions within 
government and this, in turn, has reduced 
the political will across government 
to regulate the food industry through 
nutrition labelling, food marketing 
restrictions, sugar-sweetened beverages 
taxation and other measures intended to 
promote healthier food environments. 
As discussed in the Scoping Review, 
they are recommended by the WHO and 
have been endorsed by the World Health 
Assembly, and many countries have started 
to implement them as measures that are 
important for promoting better health for 
all.36 

Some government officials are reluctant to 
support the regulation of the food industry 
due to their perception that industry has 
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been a major contributor to economic 
development and job creation. However, 
and as discussed in the Scoping Review, 
this approach – which is not limited to 
these three countries and is widespread 
around the world – is based on two false 
premises: 

•  firstly, that diets are primarily a personal 
choice rather than determined by our 
food environments; and

•  secondly, that the regulation of industry 
actors is harmful to foreign direct 
investment and economic growth.37 

As suggested above, a detailed assessment 
of the contribution of the industry is 
required. It should focus not only on the 
positive contribution that the industry 
may have made to economic development 
in each of the three countries, but also 
on the cost that such development may 
have had in terms of deteriorating food 
environments and disease burden. The 
food industry, and multinational food 
companies specifically, have played 
an instrumental role in the nutrition 
transition in Kenya, Tanzania and Uganda, 
and should therefore be effectively 
covered by appropriate regulation.38  

More generally, industry-led rhetoric 
needs to be identified, understood and 
where necessary challenged. The growing 
literature on the commercial determinants 
of health can support this work.39 

Some of the HRHD Initiative participants 
also expressed the view that industry 
had disproportionate bargaining power 
in policymaking processes and that, as 
a result, processes were not people-
centred and industry interests were being 

prioritized over the right to health of 
individuals.

The existence of conflicts of 
interest
Beyond the limited understanding of the 
role of the food industry in determining 
population health in the region, 
participants in the HRHD Initiative also 
reported cases of undue interference and 
conflicts of interest.

As discussed in the Scoping Review, 
failure to effectively regulate the food 
industry is detrimental to long-term 
public health objectives and is therefore 
incompatible with a human rights-based 
approach to the promotion of healthier 
food environments and the prevention 
of diet-related diseases.40 Overall, the 
participants in the HRHD Initiative clearly 
understand the need to regulate the food 
industry and are vocal about the problems 
raised. They specifically mentioned how 
the influence that industry exerts in 
policymaking, particularly in policies that 
have financial impacts on the industry, 
has hindered governments’ ability to fulfil 
their obligation to promote healthier 
food environments and prevent diet-
related diseases. An example of this is 
industry opposition to policies that seek to 
introduce or increase the taxes levied on 
industries or their products. 

The Regional Dialogue provided a 
welcome opportunity to reflect on how 
the implication of the food industry in 
deteriorating food environments could 
be more widely recognized within and 
beyond government. The adoption of 
a human rights-based approach was 
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identified as a potentially powerful entry 
point to promote more unified cross-
sectoral support within governments 
for the prevention of diet-related 
diseases through the regulation of the 
food industry, and in particular through 
the introduction of food labelling, food 
marketing and food taxation rules. 
However, the participants in the HRHD 
Initiative also agreed that more work was 
required, firstly, to change the approach of 
various government officials and increase 
their understanding of the problems 
industry interference entails; secondly, 
to develop guidance on how engagement 
with industry should be done; and thirdly 
to determine how a human rights-based 
approach can contribute to the more 
effective regulation of the food industry, 
and particularly of multinational food 
companies whose commercial practices 
are associated with deteriorating food 
environments. The use of specific human 
rights mechanisms is discussed further 
below.

Anticipating the legal 
strategies of the food industry
When effective, legally binding measures 
are adopted or proposed, there is the risk 
that these measures could be strongly 
contested by powerful industry actors 
and their allies including through judicial 
avenues. This is facilitated by the fact that 
the right to health and the related rights 
described in the previous chapter that are 
negatively affected by harmful marketing 
are not absolute and have to be balanced 
against competing rights and interests.

The arguments that business actors 
associated with growing rates of NCDs, 

including some members of the food 
industry, have invoked tend to be similar 
and can largely be grouped into two main 
categories: the arguments anchored in 
international trade and investment law, 
on the one hand, and the arguments 
anchored in the protections of individual 
rights and liberties, on the other.41 As 
discussed above, all three countries 
have provisions in their constitutions 
that envision limitation of individual 
rights for either public health interests 
or to balance competing rights. These 
provisions strengthen States’ capacity to 
defend measures that promote healthier 
food environments from legal challenges 
by underscoring the protection of rights 
such as the right to health and food as 
well as the fulfilment of overriding public 
health interest, which are considered a 
justifiable basis to limit individual rights. 
The participants in the HRHD Initiative 
voiced concerns that industry actors 
may target civil society organizations 
that use litigation against government 
as part of their advocacy for improved 
food environment and disease prevention 
policies. By contrast, they also noted that 
some civil society organizations have 
been heavily funded by industry actors 
to advocate for industry interests, thus 
undermining the voice of civil society 
organizations acting in the public interest 
that do not have the same financial means 
at their disposal. 

It is important to note, as discussed in the 
Scoping Review, that the legal challenges 
that reach courts and tribunals represent 
the tip of the iceberg, insofar as they 
only account for a small proportion of 
the instances where industry actors have 
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deployed legal strategies to derail the 
regulatory process whether by challenging 
the substance of the regulation or by 
arguing that it was not adopted following 
due process. In particular, legal arguments 
have been invoked against the regulation of 
the food industry at the Technical Barriers 
to Trade Committee of the World Trade 
Organization, and some States, particularly 
low- and middle-income countries, 
have found themselves under significant 
political pressure when attempting to 
regulate food and related business actors. 
It is interesting to note that Kenya was 
challenged at the Technical Barriers to 
Trade Committee when it proposed to 
mandate alcohol health warnings.42  

The participants in the HRHD Initiative 
specifically mentioned the risk of legal 
challenges from the food industry as a 
factor that can delay or otherwise hinder 
its effective regulation. In particular, 
the potential of international trade and 
investment challenges is often brandished 
as a weapon in political discussions both 
within countries and at international fora 
such as the World Trade Organization. 
However, such threats should not deter 
Kenya, Tanzania and Uganda from 
developing well-designed trade and 
investment law compliant measures 
imposing front-of-pack nutrition labelling 
requirements, food marketing restrictions 
and sugar-sweetened beverages taxation. 
Some countries have successfully done 
so despite encountering serious industry 
opposition, most notably Chile, Mexico 
and South Africa. Our research suggests 
that none of the bilateral and multilateral 
trade and investment agreements that 
Kenya, Tanzania and Uganda have ratified 
constitute an obstacle to such regulation, 

as the box below reviewing these 
agreements discusses further.

Public health protection 
and the international 
trade and investment 
agreements ratified by 
Kenya, Tanzania and 
Uganda
Kenya, Tanzania and Uganda are 
all members of the World Trade 
Organization and are therefore 
bound by the provisions of its 
constituting agreements, including 
the Agreement on the Technical 
Barriers to Trade (TBT), the General 
Agreement on Tariffs and Trade 
(GATT) and the Agreement on 
Trade-Related Aspects of Intellectual 
Property (TRIPS), which are 
particularly relevant in the context 
of the promotion of healthier food 
environments, and the regulation of 
food labelling, food marketing and 
food taxation more specifically. As 
discussed in the Scoping Review, 
State Parties to these agreements 
have extensive discretion in 
determining the extent to which and 
through which means they would 
like to promote better health on 
their territories. They must, however, 
ensure that in so doing, they comply 
with the core principles enshrined 
in the law of the World Trade 
Organization, not least the principle 
of non-discrimination (imported 
goods should not be treated less 
favourably than home-produced  
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goods) and the principles of 
legitimacy and necessity (measures 
that restrict trade must be legitimate 
and no more restrictive than is 
necessary to achieve a given health 
objective). 

Kenya, Tanzania and Uganda are 
also members of regional trade 
agreements, in particular the 
Common Market for Eastern and 
Southern Africa (COMESA, 1994), 
the East African Community 
Treaty (EAC, 2000), as well as the 
African Continental Free Trade 
Agreement (AfCTA, 2020). Whereas 
COMESA is solely a customs 
union dealing with goods, the EAC 
Treaty is an economic integration 
agreement including both goods 
and services within its scope. The 
AfCTA establishes a custom union 
and a free trade area among the 
Member States of the African Union, 
covering trade in goods, services, 
investment, intellectual property 
rights and competition policy. These 
agreements all give State Parties the 
power to regulate trade or foreign 
investment provided the measure 
is compatible with the rules they 
lay down. In particular, the measure 
adopted must be administered in a 
reasonable, objective, transparent 
and impartial manner. 

Importantly, Kenya, Tanzania and 
Uganda are also bound by the African 
Charter on Human and People’s 
Rights. As such, the provisions of all 
international trade and investment 
 

 
agreements applicable in these three 
countries must be interpreted in 
light of the Charter’s provisions, and 
in particular article 16 on the right 
to health. The EAC also adopted a 
Food and Nutrition Security Action 
Plan for 2019-2023, highlighting 
the “critical need for achieving 
food and nutrition security”, calling 
specifically for “increased investment 
in nutrition” to “improve access 
and utilization of nutritious, diverse 
and safe food”. This echoes the 
core argument at the heart of the 
HRHD Initiative that States, as duty-
bearers, should invest in healthy 
food environments to ensure that 
the rights to health and food of all 
East African citizens (and beyond) 
are effectively respected, protected 
and fulfilled. International trade and 
human rights frameworks can and 
must be reconciled.

Kenya,43 Tanzania44 and Uganda45 
have also signed various bilateral 
investment treaties with different 
countries. Unlike the bilateral 
investment treaty regimes of Kenya 
and Uganda, some of Tanzania’s 
bilateral investment treaties contain 
provisions on the protection of 
public health.46 Nevertheless, the 
absence of such explicit provisions 
in the bilateral investment treaties 
Kenya and Uganda have signed does 
not mean that they cannot effectively 
regulate the food industry. African 
host states have a broad margin of 
discretion and significant regulatory 
leeway to promote health and 
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prevent NCDs,47 provided they meet 
the legitimate expectations of foreign 
investors and do not expropriate 
them. Importantly, research did not 
identify any reported investment 
arbitration by foreign investors 
against Kenya, Tanzania or Uganda 
relating to the regulation of the food 
industry. 

Addressing potentially 
competing priorities and 
tensions through the 
establishment of a whole-of-
government working group 
and increased collaboration 
within and beyond 
government
The existence of different priorities and 
limited collaboration among different 
government departments has been 
consistently reported as a major barrier 
to the implementation of a human rights-
based approach to the promotion of 
healthier food environments and the 
prevention of diet-related diseases. 
The Regional Dialogue also highlighted 
various opportunities to increase political 
engagement to address the commercial 
determinants of health within government 
departments. Potentially competing 
interests and priorities in such complex 
areas will be more constructively 
discussed, and inter-governmental 
tensions addressed, if channels of 
communication based on trust are 
established as part of the policy process.

Intergovernmental structures may be 
particularly important given that there is 

no particular department with centralized 
authority or primary responsibility for 
food or nutrition. In Uganda, for example, 
the legal framework to support the 
implementation of high-level policies 
on overnutrition is limited. Participants 
have reported that developing an overall 
framework to agree on priorities and guide 
action on food and nutrition could help 
address this gap. In Kenya and Tanzania in 
particular, participants indicated that there 
are laws in place but there is not enough 
intersectoral coordination to ensure their 
effective implementation, which needs to 
be addressed.

Participants also argued strongly for 
further capacity-building and education 
initiatives across government, not only 
within ministries of health and education 
– which often understand the importance 
of improving food environments through 
regulation to prevent diet-related diseases 
– but also for ministries of finance, trade 
and industry, which are well positioned 
to allocate resources and inform industry 
actions. This is in line with the experience 
of other countries, as discussed in the 
Scoping Review. Participants have also 
highlighted the contribution that existing 
parliamentary committees can make to 
the establishment of a strong coalition of 
policy actors promoting human rights-
based approaches to healthier food 
environments (see, for instance, the case 
of the Parliamentary Committee and 
government agencies on NCDs in Tanzania, 
as reported in the Tanzania country 
evidence brief). 

Participants in the HRHD Initiative 
recognized the contribution of Global 
RECAP to increasing the potential of 
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collaboration both within and beyond 
government. New networks have been 
developed through the establishment of 
working groups, regular Global RECAP 
country teams’ meetings, and by fostering 
regional collaboration through, specifically, 
the provision of training courses and 
discussion fora, the establishment of an 
East African academic working group, 
or the funding of joint, policy-oriented 
research projects. 

Addressing potentially 
competing priorities and 
tensions through human 
rights standards
The potential of certain human rights 
mechanisms was also highlighted as an 
opportunity to develop policies in Kenya, 
Tanzania and Uganda promoting better 
health for all. In particular, participants in 
the HRHD Initiative highlighted the use 
that could be made of human rights and 
health impact assessments, recognizing 
the contribution they can have in terms 
of ensuring compliance with both human 
rights standards and human rights 
principles. In effect, human rights impact 
assessments can increase the participation 
and empowerment of rights-holders in 
the policy process, whilst increasing the 
accountability of States as primary duty-
bearers (e.g., through the increase in 
transparency stemming from publication 
of these assessments). Hence, the above-
mentioned work on the economic costs 
of NCDs in the region is particularly 
important to inform policy, and more 
specifically support the effective use of 
impact assessments. 

Similarly, some participants highlighted 
the contribution that the principle of the 
best interests of the child could make, 
particularly as enshrined in the African 
Charter on the Rights and Welfare of the 
Child, which mandates States to ensure 
that the best interests of the child shall be 
the primary consideration in all actions 
relating to children. As discussed more 
extensively in the Scoping Review, the 
best interests of the child principle offers 
significant, though largely untapped, 
potential to address conflicting rights 
and interests ensuring that the long-term 
interests of children are duly taken into 
account and their health protected now 
and in the future.

Ultimately, participants in the Regional 
Dialogue agreed that the States as duty-
bearers need to address conflicts of 
interest. However, and as discussed 
above, the thinking in the region still has 
to mature regarding what the obligation 
to protect the policy process from undue 
interference entails. 

Increasing the 
accountability of duty-
bearers through the 
participation of rights-
holders

The literature on human rights-based 
approaches clearly identifies that it is 
necessary to empower rights-holders, 
acting individually or collectively via 
civil society organizations, to ensure the 
accountability of States as duty-bearers 
to uphold human rights.48 The role of civil 
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society organizations in Kenya, Tanzania 
and Uganda was extensively discussed 
throughout the HRHD Initiative. 

A growing number of civil society 
organizations are working on the 
promotion of healthier food environments 
to encourage healthier diets. However, 
there is a lot of heterogeneity in both 
the level of experience of civil society 
organizations as well as their approach. 
Some have traditionally used human rights 
in their work, some are newer to this field. 
There was a strong sense that efforts 
related to human rights and promotion 
of healthy diets should rely on existing 
organizations and their work: for example, 
by linking food to civil and political rights 
and using organizations’ funding issues 
related to governance and civil and 
political rights. Similarly, existing networks 
and organizations with experience working 
on issues such as HIV and tobacco control 
could be important resources to draw 
upon.

Civil society organization advocacy has 
largely highlighted the lived experience of 
patients and communities. For example, 
the Tanzanian NCD Alliance, a civil society 
organization partner to Global RECAP, is 
running a campaign on people living with 
NCDs, which focuses on patient and health 
care rather than on food environments as 
an underlying cause of disease. However, 
participants were of the view that 
communities have a high level of trust in 
civil society organizations and thus they 
present an opportunity to engage with 
communities.

Overall, it seems that civil society 
organizations have shown, to some degree 

at least, both a willingness and an ability 
to adapt their work to the growing need 
to promote healthier food environments 
and prevent diet-related diseases in the 
region. Participants highlighted a range 
of opportunities for future advocacy work 
using human rights-based approaches. 
These include the use of reporting 
frameworks for human rights instruments, 
which civil society organizations can 
use to file their own “shadow reports”. 
Participants also took the view that 
international instruments and the fora 
they create, such as the EAC and the 
African Union, can provide opportunities 
to engage with key actors and advance 
training as well as substantive provisions, 
which can be leveraged as entry points 
to advocate for policies to improve diet 
(e.g., through the adoption of harmonized 
standards as discussed in the box below).  

The development of 
national and regional food 
labelling standards
Throughout the first phase of Global 
RECAP, particularly with the support 
of WHO, work has been ongoing 
to develop food labelling rules to 
guide consumer food choices, their 
purchasing decisions and, ultimately, 
their diets. In particular, discussions 
are unfolding in Kenya for the 
adoption of a country-wide front-
of-pack nutrition labelling scheme,49 
whilst the EAC has adopted a 
harmonized standard on food claims, 
which applies in all Member States, 
including Kenya, Tanzania and 
Uganda.50 These latter standards  
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seek to ensure that food is not 
presented in a “false, misleading or 
deceptive” manner to consumers, 
including as a result of descriptions 
that may create an “erroneous 
impression” as to its character. 
The establishment of thresholds 
for the use of nutrition claims goes 
some way towards ensuring that 
consumers across East Africa are 
not misled and are therefore better 
able to understand the nutritional 
properties of the food they purchase. 
Importantly, the draft standards on 
food claims propose to place the 
onus on food producers, processors 
and marketers (i.e., business actors) 
to justify any claims they make, 
and require that health claims be 
substantiated by scientific evidence. 
More specifically, these draft 
standards propose to prohibit all 
claims on food for infants and young 
children. 

The prospect of having harmonized 
standards applying throughout 
the EAC deserves attention. East 
African standards are technical 
documents that seek to harmonize 
standards across the EAC. While 
they do not explicitly refer to the 
imperative of adopting a human 
rights-based approach in their 
adoption and implementation, 
they can nonetheless contribute 
to the implementation of such an 
approach across the region as they 
can influence food composition, as 
well as the labelling and marketing of 
food, thus contributing to the  
 

 
promotion of healthier food  
environments. They can also 
promote the implementation of 
human rights-based principles if 
they foster a participatory, inclusive 
approach allowing civil society 
organizations to contribute to the 
development of these standards as 
the representative of rights-holders. 

States can act individually at the 
national level as well as collectively 
through regional organizations 
such as the EAC to ensure that 
they discharge their obligations to 
respect, protect and fulfil human 
rights, particularly the rights 
negatively affected by deteriorating 
food environments. When food is 
traded across borders, it does make 
sense for regional organizations 
to regulate matters such as food 
labelling that have trade implications 
beyond national borders. Hence the 
publication in 2022 by the EAC of two 
draft standards on food claims: one 
on the use of food claims in general 
and one on the use of nutrition and 
health claims more specifically.51  

During the Regional Dialogue, 
participants discussed the technical 
process for the development 
of standards within the region. 
Some regretted that the standard 
development mechanism promoted 
industry participation, whilst others 
highlighted that nothing prevented 
civil society organizations from being 
more present in the consultations 
and stakeholder meetings. 
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Ultimately, the responsibility is 
shared. On the one hand, civil 
society organizations can promote 
a human rights-based approach to 
food environments by systematically 
engaging in the discussions relating 
to the development and the 
adoption of technical standards – 
something they have traditionally 
been reluctant to embrace, either 
in East Africa or elsewhere in the 
world (the same criticism is made 
of the development of Codex 
standards). On the other hand, the 
process for the development and 
adoption of technical standards 
must be protected from undue 
industry interference, and conflicts 
of interest effectively managed. To 
this end, further training would be 
useful both on the trade and human 
rights nexus, and the contribution 
that technical standards can make 
to the promotion of healthier food 
environments more specifically, and 
on the management of conflicts 
of interest in nutrition and health 
policy.

Throughout the HRHD Initiative, civil 
society organizations highlighted their 
attempts to establish new coalitions using 
various entry points (e.g., the work of the 
NCD Alliance in Tanzania).  Participants 
noted that these coalitions may be 
particularly important in bringing legal 
capacity and expertise to civil society 
organizations that do not have members 
with legal training. 

However, civil society organizations 
highlighted a range of barriers they have 
faced when attempting to increase the 
scope and impact of their work, and more 
specifically the accountability of States as 
duty-bearers, in this policy area. If some 
of them highlighted that they work well 
with governments, others mentioned the 
suspicion they raise when working with 
governments; or, at the other end of the 
spectrum, the reluctance of governments 
to work with them. Marked differences 
have been highlighted by civil society 
organizations depending on the country 
in which they are based. For example, in 
Kenya, public participation processes were 
recognized as an opportunity to challenge 
the outcome of non-inclusive policymaking 
processes, in light of the constitutional 
requirement for public participation 
in policy formulation. In contrast, the 
ability to pursue public interest litigation 
in Tanzania appears to be much more 
circumscribed as the requirement that 
litigants have their rights directly affected 
has presented a major challenge in public 
interest litigation generally.

In terms of the mechanisms highlighted by 
civil society organizations to further the 
implementation of human rights-based 
approaches to the promotion of healthier 
food environments, participants in the 
HRHD Initiative identified judicial review 
and non-judicial mechanisms. 

In respect of judicial review mechanisms, 
specific and extensive discussions have 
focused on strategic litigation whereby an 
individual or a civil society organization 
challenges the government or industry 
actors in court for their failure to uphold 
human rights obligations. In particular, 



42 Human Rights and Healthy Diet Research Support Initiative Synthesis Report

public interest litigation not only provides 
an opportunity to improve regulation of 
issues related to healthy diets, it can also 
serve advocacy goals of increasing public 
awareness and may incentivize action 
from government and/or industry to avoid 
a judgment against them and a binding 
precedent in future cases. However, such 
mechanisms can only yield encouraging 
results if the judges adjudicating in 
nutrition-related cases understand what 
“proper nutrition” policy entails (this point 
is discussed more extensively above). 
However, participants also cautioned 
against focusing solely on government, 
suggesting that litigation against industry 
may be an important mechanism to 
address contributors to unhealthy diets, 
particularly in light of the horizontality 
of human rights, allowing for State and 
business accountability.

Non-judicial mechanisms, particularly 
human rights periodic reporting 
mechanisms to international human rights 
committees and the production of shadow 
reports, were also identified as potential 
mechanisms to promote action on NCDs.

The ratification of international treaties 
may be an important step in support of 
both types of remedies and pathways 
to impact. Where a country ratifies and 
domesticates a treaty, this gives rise to 
both reporting obligations and provides 
a stronger basis for litigation as public 
interest groups may base their cases 
on violations or failures to fulfil treaty 
obligations.
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Recommendations and 
future prospects
The HRHD Initiative, and Global RECAP 
more broadly, have increased the 
understanding in Kenya, Tanzania and 
Uganda of opportunities to promote 
healthier food environments and 
effectively address diet-related diseases, 
including through the adoption and 
implementation of human rights-based 
approaches. The participants in the HRHD 
Initiative noted specific, time-sensitive 
opportunities that should not be missed to 
this effect, including: 

•  the opportunity to amend different 
framework legislative instruments, 
such as the Public Health Amendment 
Act of 2022, and the Income Tax 
(Amendment) Bill, 2022, in Uganda, which 
could integrate human rights-based 
approaches; and

•  the opportunity to feed into the ongoing 
Constitutional Review in Tanzania, 
which could lead to the recognition 
of socioeconomic rights, particularly 
the right to health. Once incorporated, 
it could provide a fertile ground 
for advocacy initiatives, including, 
potentially, strategic litigation. 

This Synthesis Report has highlighted 
existing challenges as well as potential 
solutions. This section provides a high-
level summary of key recommendations 
that could be implemented in the 
near future to strengthen the use of 
human rights-based approaches for the 

promotion of healthier food environments 
and the prevention of diet-related diseases 
in Kenya, Tanzania and Uganda. 

•  Expand the reach and understanding 
of human rights-based approaches 
to groups that have not been directly 
involved in the first phase of Global 
RECAP through capacity-building 
measures, including further research, 
training, curriculum development and 
focus group discussions. 

•  Promote the participation of rights-
holders who have not yet been 
involved in the policy discussions on 
the regulation of the food industry 
for the promotion of healthier food 
environments (e.g., patient groups, 
children, minority groups). This would 
allow for a broader range of views, whilst 
increasing the reach and understanding 
of the potential of human rights-based 
approaches in the prevention of diet-
related diseases. 

•  Map existing initiatives related to 
healthy diets and human rights-based 
approaches in the region beyond 
Global RECAP to coordinate the various 
research programmes in place and 
identify complementary initiatives 
that could be usefully developed. This 
would ensure complementarity between 
existing initiatives, while avoiding 
duplication and filling existing gaps. 

•  Undertake a detailed assessment of the 
contribution of the food and beverage 
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industry, including both the positive 
contribution that the industry may 
bring to economic development in each 
country as well as the cost that food and 
beverage industry practices may have in 
terms of deteriorating food environments 
and disease burden.

•  Identify the arguments commonly 
invoked against regulation, particularly 
but not exclusively by industry actors, 
document and analyse them to better 
inform government actors involved in 
regulation and for improved civil society 
advocacy. Several arguments can be 
addressed using human rights-based 
justifications, as suggested in this report 
and in the Scoping Review.

•  Reflect more specifically in the region 
on the trade-health-human rights 
nexus. In particular, provide training 
to civil society organizations to foster 
their participation in fora where the 
development and implementation of 
technical standards is discussed. Also 
ensure that discussions in these fora are 
cognizant of the risk of undue industry 
interference and effectively recognize 
the need to manage conflicts of interest.

•  Investigate the use of human rights and 
health impact assessments for policies 
related to healthy diets, focusing on their 
long-term impact.

•  Gather context-specific data, in line with 
human rights principles that require 
inclusive, participatory research. 

•  Ensure timely and effective linkages 
between policy needs and research 
products.

•  Support national and regional 
multidisciplinary and multisectoral 
dialogues through strengthened 
networks and partnerships between 
human rights, legal and nutrition and 
public health actors.
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