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1.

Synthesis

Building Partnerships for Scaling Access to Justice for Survivors of Sexual Violence in Pakistan was a twoyear project spanning April 01, 2018 to April 2020, with a funding amount of CAD 250,000. The project
aimed to provide systematic evidence on how police protocols, legal mechanisms and medical practices
need to be revamped to ensure the dignity and just outcomes for survivors of sexual violence (SV), and
feed into more effective practices and policies. RSPN requested that the project be closed, in its second
six monthly progress report to the IDRC. The reason for this was challenges faced while working with the
Khyber-Pakhtunkhwa Commission on the Status of Women (KPCSW), for which this research was
undertaken. The KPCSW was not able to obtain necessary permissions from the provincial government,
for this work, despite signing an MOU with RSPN, according to which RSPN completed the research
component of this project. Research in itself made very slow progress, due to a number of challenges,
including the fact that a lack of permission from the government prevented researchers from accessing
certain information and persons, critical to this work.
This is the final and closing report from RSPN to the IDRC. RSPN has proposed that research produced be
handed over to KPCSW, as per the MOU between RSPN and KPCSW.
The project sought to:
•

document what approaches work to make laws, policies and practices work for the victim;

•

document the training and capacity development required to change social and cultural norms
influencing the justice sector (policy, judiciary, forensics) and medical sector;

•

Inform policy change in Khyber Pakhtunkhwa (KP) province.

This is for the first time that research on this topic has been conducted in Pakistan’s Khyber Pakhtunkhwa
province. The research was conducted on the demand of the Khyber Pakhtunkhwa Commission on the
Status of Women (KPCSW), A provincial level, statutory, advisory body established under the Khyber
Pakhtunkhwa Act XIX of 2009 to oversee the implementation of laws, policies and programmes related to
women and propose measures for improvements. The research products hold great value for the
province, provided government takes the lead in implementing its recommendations and taking
ownership of this work.
The project was parallel funded by IDRC and the Foundation Open Society Institute (FOSI). The FOSIRSPN project that complements this project was titled Violence Against Women (VAW) – Body of Evidence
in Khyber-Pakhtunkhwa (KP). Details of this parallel funding are in the required Notice of Receipt of
Parallel Funds and Disbursement of Local Contributions (FR5). The parallel funding amount from FOSI was
$80,000. Activities supported by FOSI were a two-day national consultation on the body of evidence in
VAW in Khyber Pakhtunkhwa, and specifically provided support for consultations on further research on
SV. The aim of both projects was to improve state response to VAW through evidence-based research and
partnerships.
As per contract, RSPN was to undertake three studies and four policy briefs in the following areas:
medico-legal systems and procedures, police reporting and investigation systems, criminal justice
systems and the Right to Information Act/Right to Public Service Act (policy brief only). Khyber
Pakhtunkhwa is the first province to enact the Right to Information (RTI) Act in 2013, the objective of
which is to provide citizens access to information on public services and related public institutions in order
to create greater accountability and transparency for the benefit of its citizenry. The study areas emerged
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during a two-day National Consultation held on “Violence against Women-Body of Evidence” in
September 19-20, 2017 funded by FOSIP and implemented by NGO Rozan. The consultation
recommended that challenging the impunity on sexual violence against women requires further research
to identify gaps in legislation, police systems & reporting and medico-legal & forensic examination. Under
this project it was decided to integrate the ‘right to information’ component into each study, as this is
cross-cutting and a policy brief was produced as well.
The first six-months of the project involved framing and commissioning experts for research areas
identified. Steering committees for each study were set up to guide, facilitate and provide feedback to
researchers. Steering committees considered the ‘integration’ aspects of this work, across the three
studies and the area of right to information. Integration was also ensured at a final, joint meeting of all
steering committees, when all three studies were presented to the committees. Steering committees
comprised of representative of the provincial government and non-government experts, activists, the
media, academics, representative from the police, medico-legal experts and other doctors, forensics’
experts, lawyers & judges (criminal and civil), other researchers, and project partners.
The project has encountered numerous challenges since its inception due to a lack of clarity within the
government system as to which permissions KPCSW and the RSP project partners required, to proceed
with this work. Challenges were encountered due to the quality of and time taken by some researchers,
on the studies as well. Despite KPCSW signing an MOU with RSPN (in February 2018) for this work, KPCSW
was not aware of changes in government rules which required a series of permissions to sign the MOU.
Unfortunately KPCSW discovered this one year after the work started (in January 2019), and when most
of the research work was completed. As RSPN was informed by the government (initially) that it required
a No Objection Certificate (NOC) to do this work, RSPN researchers were not able to access data and do
some interviews. This was facilitated by KPCSW in many cases until the latter found out that the MOU it
signed with RSPN had no validity. The resignation of the KPCSW chairperson well into the project time and
a general lack of ownership of this work within the government was a key challenge, which finally led to
RSPN requesting IDRC to cancel the project.
The project had two distinct phases ie the research work and then an implementation pilot to be executed
by RSPN’s network member Sarhad Rural Support Programme (SRSP). Due to challenges described above,
the originally envisaged pilot cannot be done. RSPN signed an MOU with its provincial partner Sarhad
Rural Support Programme (SRSP) to implement a post research pilot in Nowshera district. The design of
this pilot relied on implementable activities identified through the research, through women’s
organisations in Nowshera districts, formed by the SRSP. These organisations had an existing cadre of
community-based paralegals, trained by SRSP, through whom the work under this project was envisaged.
Paralegals were to be linked up to the District Commission on the Status of Women (DCSW) in Nowshera,
to facilitate SV victims and undertake an awareness campaign in rural areas, based on recommendations
of the research. Due to a lack of clarity within the government system regarding permissions to nongovernment entities to undertake work, a lack of permission of KPCSW from the government to do this
work and the fact that the paralegals voiced a high degree of security concerns (during FDGs) at being
involved in SV cases in their communities, SRSP and RSPN decided not to undertake this component of
the project. Permissions with regards to project dealing with ‘rights’ are increasingly complicated and
difficult to obtain. To date, KPCSW has not obtained permissions for this work.
This report is a ‘closing’ report of the project. In its last six-monthly report to IDRC, RSPN proposed that
once the research phase is complete, the studies will be handed over to KPCSW and the project will be
closed. It is highly unfortunate that the work committed to IDRC will not be completed. This is an
important piece of work for Khyber-Pakhtunkhwa province. However, it is clear that the commitment
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required to take it ahead within the provincial government and the KPCSW, is lacking. On its part, RSPN
has acquired critical knowledge in this field. Researchers who have worked on the studies often site their
findings at various workshops and meeting, nationally. RSPN is planning to share these findings with its
Board at the end of 2019. RSPN can only hope that KPCSW will take up research findings in the province,
to try and impact policies and procedures that impact the lives of SV survivors.
Summary of Research Findings
The practical, structural and social barriers faced by women survivors of sexual violence are immense. It
is important to recognise that no matter how impervious structures may seem and no matter how clearly
processes are defined for women to access justice, there are a host of factors that impact the process that
a victim goes through. Unfortunately, the first of these is usually the victim’s own family and her
community, and the stigma attached to rape victims which often prevents women from reporting the
incident and also leads to high ‘attrition’ or drop-out of reported cases.
Whereas it is becoming more common with changing social dynamics that the confidence of women
survivors to report cases is increasing, it is difficult to quantify this change as data on actual rape cases is
not possible to find, due to low reporting of cases overall. It is only through the media that more and more
cases are identified. The social dynamics surrounding SV survivors still make it difficult, if not impossible,
for SV victims to report their cases. However, in a recent research on rape dynamics in Punjab province,
Sohail Warraich notes, “A new trend is observable whereby more and more women are becoming
complainants in their personal rape cases as opposed to the earlier trend where family members, usually
male, were complainants.”
In the province of Khyber Pakhtunkhwa, where tribal concepts of ‘honour’ often override or influence
such cases it is more challenging for women to become complainants in their own cases. It is as difficult
for families to report these. Rape is considered a blotch on family or a tribe’s honour and also leads to
poor prospects of marriage for the victim, if single. It is not uncommon to find informal settlements of
such cases, often involving the paying of money, or even honour killings.
The first step of reporting a case can only be overcome with continuous awareness raising on the subject
and with specific information given to women on where to go to report a case and what the process
entails, till justice is done. There is a lack of awareness amongst women, the public at large, the media
and government about the processes that SV survivors need to follow to access justice. Within public
sector institutions dealing with such cases, amendments made to the Pakistan Penal Code 1860 (PPC)
and the Criminal Procedure Code 1898 in 2016 have still not been fully implemented, and mechanisms
on how to report, safeguard victims’ anonymity, register cases, and others still need clarity. Without a
proper outreach system to create awareness amongst women, it will be difficult to change the current
systems. Creating awareness about rape as a non-compoundable offense, recourse of rape victims to
various services, family and community support to SV survivors and a minimal protection to victims, is
critical.
Laws related to rape, sexual harassment and other sex crimes were amended between 2006 and 2016,
with an increase in penalties for rape and a more victim/survivor-centric approach during trials, including
the protection of privacy and confidentiality of survivors and accountability for negligence and biased
investigations by duty-bearers ie the police and medical examiners. DNA testing has also been declared
mandatory for survivors and perpetrators. Some have argued that this creates a legal regime whereby
required standards of proof are set even higher due to raised penalties in already difficult-to-prove
offences. The Anti Rape Act 2016, a federal law on rape, extends to Khyber Pakhtunkhwa province. The
Page 5 of 159

law is progressive and introduces significant changes in the manner in which cases of rape are to be
handled and responded to by service providers and law enforcement agencies. The law relating to rape is
also in the Pakistan Penal Code 1860 (PPC) and the Criminal Procedure Code 1898. Section 376 of the
PPC contains the punishment for rape. It is in this section that most of the substantive amendments were
made through the 2016 law, which now includes punishments for aggravated rape i.e. rape made more
serious by attendant circumstances, resulting in a more severe penalty.
The Khyber Pakhtunkhwa Police Act 2017 spells out basic responsibilities of the police and recommends
a number of internal mechanisms that ensure the safety of women and children, improves the complaints
system and evaluates overall police performance. Similarly, a 2013 Supreme Court case laid out principles
for the police to follow in rape cases eg police stations to have a list of CSOs in their area that work on
women’s issues and can be involved when such incidents occur and the administration of DNA tests was
made mandatory.
The research conducted is primarily qualitative, relying on key informant interviews, Focus Group
Discussions (FDGs), case studies and examination of case files in courts. Although actual data is limited,
corroborating findings from data on Nowshera on cases reported and ‘compromised’ as well as interviews
and FDGs, it can be concluded that the reporting of cases is low and that there is substantial ‘attrition’ of
cases, whether this is within the police or the justice system. This points towards the lack of awareness
about processes as well as the lack of clarity of processes amongst service providers. Last but not least,
the money, time and difficulties encountered by rape victims, are all but discouraging factors for them to
pursue justice.
With regards to basic research queries such as reported rape cases in the province, the progress of cases,
their attrition and factors influencing this, It was a challenge to obtain reliable data. There appears to be
no consolidated data at the provincial level on rape cases registered with the police. Despite attempts
made by KPCSW itself, this data was not made available. However, informal discussions with the police
show that such information is not consolidated in one place. Judges and police expressed a reluctance to
provide information in some instances as they did not have official letters from the researchers, to provide
such information. Requests for number of rape cases reported and their progress were put in to the RTI
system which resulted in some information from the Public Information Office and police in three districts,
including Nowshera. In Nowshera, it was reported through this source that between 2016 and 2018, 23
rape cases were registered, of which 5 cases were ‘compromised’ ie dropped due to a settlement between
victims and perpetrators. Further data on court cases was available for about 900 cases and served the
purpose of analysing the effectiveness of legal processes.
There is a lack of coordination amongst key actors in the police, justice and medico-legal systems,
resulting in systemic gaps and failures in the investigation and litigation of rape cases. The interface
between the key actors of the police, the justice system and medico-legal practitioners is extremely weak
or non-existent, thus impacting the process through which a traumatised rape victim has to pass. Various
government departments and mechanisms have been set up that directly or indirectly deal with rights
issues, which include rape. There is little coordination between these and each has its own authority over
dispersed data it collects.
KPCSW itself struggles to make a space for itself within the government. It attempted to help a rape
survivor, but due to evidence being compromised by the police, met with limited success. With the Chair
of KPCSW having resigned and a new Chair not appointed, since December 2018, there appears to be little
ownership and concern for women who suffer such a heinous crime, such as rape. It is, indeed, a sad
reflection on our society and government.
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Capacities are overall weak. Despite rules and regulations being on paper, service providers are often not
aware of these. It was interesting to find that at one hospital about 300 medico-legal kits were lying in
storage, as they had been purchased under a donor funded project, but there was little knowledge on
their use.
In the province, various donor funded projects have resulted in short term initiatives to improve services
for SV victims. Ranging from women’s police stations to the one window operation in Multan. The view
of some officials interviewed for this research, as well as activists, is that such initiatives marginalise
women, instead of mainstreaming their issues. They are also not sustainable.
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1.

The Research Problem

The reader should be reminded of the basic rationale of the project and the research problem or problems
being addressed. Often, the researchers' understanding of the problems will have evolved since the project
was approved. The report should describe this evolution and the reasons behind it. Restate the objectives
where necessary. Major changes must be acknowledged and agreed to by IDRC.
The purpose of this project was to create a body of evidence by identifying issues and challenges in VAW
areas that impact women’s access to justice in the province of Khyber Pakhtunkhwa. This has been done
under the project in the areas of medico-legal systems and procedures, police reporting and
investigation systems, criminal justice systems, and the right to information, to gauge the effectiveness
of the province’s Right to Information Act/Right to Public Service Act.
Whereas the rationale for the project was to create a credible body of evidence, it was also to use policy
recommendations emanating from the research, for policy advocacy and to design and implement a pilot
in Nowshera district, through RSPN’s member organisation SRSP. SRSP has a large outreach through
organised women’s groups in the rural part of this district, as well as an existing cadre of communitybased paralegals who could potentially be engaged in implementation. The research clearly recommends
areas of policy change and public awareness raising, as well as specific areas of capacity building for the
police, courts and medico-legal practitioners, which could become part of such a pilot. Unfortunately,
RSPN/SRSP will not be able to implement this pilot, for reasons explained further in this section.
RSPN partnered with the Khyber-Pakhtunkhwa Commission on the Status of Women, upon its request, as
it is mandated to review provincial laws, rules and regulations affecting the status and rights of women.
Thus, it was decided that one of the outputs of the project would be Policy Briefs produced in four areas
of research.
The rationale for the research has been Pakistan’s poor record with regards to women’s overall
development, which is far from impressive. In Khyber Pakhtunkhwa research on this topic has not been
done previously. The World Economic Forum’s Gender Gap Report 2016 ranked Pakistan as 143 out of
144 countries, making it the second lowest performing country for gender equality, after Yemen, and one
place above Syria. Women in Pakistan suffer a long list of atrocities such as honour killings, child marriages,
acid attacks, rape, sexual harassment and domestic violence. These crimes are commonly under-reported
and access to and processes of justice are unknown to the public and formidable to manage.
Reported cases from the provincial police department in Khyber Pakhtunkhwa show at least 187 female
homicides in the first 10 months of 2017, which is slightly higher than the previous year. A breakdown of
murder cases showed that 40 women were killed in honour-related crimes, while 140 women were raped,
including one gang-rape. Similarly, 104 women were subjected to physical harassment at the workplace
in the same period last year. At least 24 women were beaten up and as many as 85 others faced other
forms of domestic violence. Data also showed that the total number of cases registered with the police
was 583 (Rani, 2017). This research attempted to access consolidated data on the subject. However, while
scant and dispersed data was available from multiple sources, there was no consolidated data available
at the provincial level on the number of reported rapes in the province. There is ample evidence to suggest
mishandling of cases at all levels. For instance, in 2015, a health worker who was gang-raped in Nowshera
accused the police of destroying evidence after she filed a formal complaint. In Mingora (Swat district), a
woman tried registering a case against her father-in-law for repeatedly raping and assaulting her while
her husband was away from the country. The victim’s mother told the media that the police demanded
money but even after the payment, did not register a First Information Report (FIR). In Haripur district, a
15 year old was gang-raped and the victim’s mother said police tampered with the evidence to protect
one of the rapists who was a police officer and pressurised the victim to compromise. In Peshawar, a
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transgender was raped and when she tried to file a complaint, the police refused to do so and did not
allow her to get a medico-legal examination done either. In another case, a police officer reportedly raped
a woman inside her own car in Haripur, while in another case a 16-year-old girl was paraded naked in
Chaudwan. All these cases were reported in the media. It is important to note that media-reported cases
are generally on the rise. This is a positive trend, in terms of this issue being highlighted as a serious
concern and the fact that women are reporting such cases, despite immense social barriers for them to
keep silent.
KPCSW was not able to access such data for RSPN, resulting in the researchers making attempts to do so
themselves. Although (legal) case files were accessed, other data collected from the police and courts on
incidence of rape, progress of cases and acquittals was only accessed at the end of the project and was
not complete. This data, however, does contain valuable and critical lessons. Information from Nowshera
district confirms what the research expected, in terms of acquittals and ‘compromise’ in rape cases. Data
shows the filing of 38 rape cases between 2016-2018, of which 5 were acquitted on the basis of
‘compromise.’ With rape being a non-compoundable offense, this is an extremely serious issue, pointing
towards the fact that law makers are breaking the law, giving precedence to out of court settlements, or
perhaps even encouraging these.
In the medico-legal area the absence of doctors and missing facilities, faulty investigations, incomplete
collection of evidence and lack of coordination between police and health facilities creates immense
challenges. From the research on police systems, it is clear that despite recent changes in the Khyber
Pakhunkhwa police laws and procedures, these reforms have not effectively translated into significant
operational level improvements and shortcomings of the system continue to undermine and restrict
survivors’/victims’ abilities to access protection, redress and justice.
In the area of justice, a lack of awareness of rights of rape survivors, complicated legal processes, an
attrition of cases due to compromise and out of court settlements, the general lack of social and ‘official’
(eg shelters) protection for rape victims, a high cost of litigation and the time it takes to get justice are all
discouraging factors, often preventing victims from approaching the courts, or them dropping their cases
after doing so.
2.1 Changes in Research Methodology and Areas
At this closing of the project, RSPN has produced final studies in the three research areas and four policy
briefs. The study on right to information was not to the standards expected and only a policy brief was
produced for this.
The research confirmed issues and trends emanating from other, similar studies in Pakistan. As with most
other studies, the process of accessing information and data encountered challenges. In view of the
shrinking space for civil society organisations and rights-based work in the country, it was found that
sensitivities about this topic in Khyber Pakhtunkhwa were a greater challenge. The inherently ‘tribal’
nature of society here and the importance of the concept of ‘honour’ impacts such cases. The rape of a
woman is considered a dishonour to an entire community, especially communities in remote areas, and
is often not disclosed. It is also not uncommon that victims and perpetrators are killed, after a community
‘jirga’ decides on this, resulting in ‘honour’ killings. The media increasingly brings up this issue, as illegal.
Years of conflict within the province, especially in its ‘tribal’ districts, has made it into a high security zone,
posing challenges for NGOs to work there. Permissions required to operate are not easy to obtain and the
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country has clamped down on many INGOs over the past year, especially those undertaking survey and
research work. More recently, rules have changed for government entities such as KPCSW, to work with
non-government organisations.
A key challenge was the lack of ownership of this work within the government and a lack of clarity within
KPCSW as to the permissions it required to undertake this work with RSPN. Although KPCSW tried to
facilitate RSPN by attempting to access data from the police and courts and arranging FDGs with paralegals and other community members, this efforts came to naught as it still does not have official
permission to undertake this work. This led to the research being largely qualitative in nature.
It was challenging to access information from the legal community due to the binding on judges to refrain
from giving interviews, or speaking on record, regarding their opinion on the subject, outside the court
room. It was important to analyse how cases were handled and what reasons exist for acquittals. Due to
the facilitation of some lawyers from the province, some case files from courts were accessed. These cases
provided valuable lessons even though this information was accessed late in the project. Whereas the
research was intended to focus on cases and rely on the experiential history of rape survivors, rape victims
were not willing to come on record, despite ethical considerations by researchers, conveyed to victims
with regards to their anonymity.
The start-up of the project took longer than expected due to challenges in finding appropriate expertise
ie lead researchers. Lead researchers were mostly not available in the province and had to be sourced
from elsewhere. RSPN took on board one lead researcher (for the policing study) from Karachi plus its
Project Manager for this project. For the ‘legal’ study on Prosecuting Rape Cases, a lead researcher and a
co-researcher were taken on board from Islamabad and a Khyber Pakhtunkhwa based lawyer was recuited
to access case files and do some interviews in the province. The third study on medico-legal was done by
a researcher partly based in the province. The research met with numerous challenges, resulting in RSPN’s
Project Manager drafting the Policy Brief in this area, due to the technically weak study produced by the
researcher in this area.
RSPN’s plan to design and execute a pilot in Nowshera met with numerous challenges. With KPCSW not
being able to get permissions to sign an MOU with RSPN well into the project life, RSPN decided not to
undertake the pilot.
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3 Research Findings
The main research results to date should be described and interpreted by highlighting the contribution to
knowledge that this project represents from a scientific and policy perspective.
The report should address the degree of progress toward the achievement of each objective specified in
the grant agreement, including the general objective. Include any new or modified objectives.
3.1 Main Findings from the Policing Study: Police Responses to Sexual Violence in KP (See Annex 1 for
report and Annex 4 for Policy Brief)
The research question of this study was ‘How can the policing system be made more responsive to cases
of sexual violence and its victims?’ The question was broken down into three research questions:
•
•
•

What do survivors and families of victims face in accessing and interacting with the formal criminal
justice system?
What are the internal constraints and external factors that contour policing on sexual violence?
How can the policing system be made more responsive in dealing with sexual violence and which
structures can support the change process?

The research was qualitative in nature. The researcher interviewed 16 key informants, did 3 FDGs and
looked at 2 cases of SV survivors. One case of a victim relied entirely on news accounts, since the woman
in question could no longer be traced. The second case represents a phenomenon identified through this
research of ‘diverted reporting’ ie a woman who felt she had nothing to lose by being interviewed as her
case was mishandled and misreported. Key informants included senior police officials in Peshawar,
experts on SV working with women’s shelters, a lawyer working on SV cases, an NGO worker focusing on
women’s rights, senior journalists, an academic gender expert, Members of Nowshera DCSW, the Deputy
Director of Human Rights Directorate and the Chairperson of KPCSW. The researcher ensured that
participation was voluntary, no visual or other recording was done, no identification, NIC number or
address was asked for (in case of FDG participants), the researcher explained the purpose of the study
and informed respondents that no information in the study will identify them, unless they had agreed to
be identified. Fieldwork in Nowshera was not possible because of delays in the government granting
permissions to conduct field research. Consequently, select professional and working-class women from
Nowshera were invited for two focus group discussions but no fieldwork was conducted in rural and periurban areas.
A significant inadequacy of this report is not having covered prosecution. This oversight in the initial
commissioning of research and its design may have been because the prosecution service and department
were a part of the police until fairly recently. It is now a separate service reporting to the home ministry
whereas police the police chief reports to the interior ministry. Many do not understand the division and
there is still much confusion even at official levels about how this separation works and there is much
overlap. As a result, the role of prosecution services has been left out of the larger study.
The research found that the first ‘entry’ into the formal system of a SV survivor, ie registering a case with
the police, is a difficult step. It is the family and social hurdles that initially discourage women from doing
so, particularly if the rape is within the home ie by a brother in law, father in law, uncle, etc. Without
family support, it is next to impossible for a woman to register her case. As rapes are most common within
homes and families the victim is pressured to keep the incident quiet and often accused of inciting the
incident by being ‘immoral.’ Cases of rape outside the home and family are, thus, more likely to be
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reported, as are those of minors and girls, as compared to women. There is also a variation in reporting
between urban and rural areas. Women in urban areas have more access to information and recourse eg
greater exposure to the issue and physical access to the police. In rural areas, and particularly remote
ones, there is also the influence of the local jirga, often leading to compromise or agreement. Jirga
decisions have known to include exchange of money to settle scores, as well as honour killings in which
the victim and perpetrator are often both killed.
It was found that although reporting rape is not encouraged, rapes resulting in other crimes eg murder,
are reported. It is these crimes that are perceived as more serious, thus leading to a ‘diverted reporting’
eg a murder or suicide of a rape victim, of which the investigation leads to the uncovering of the original
crime of rape.
The research identified high ‘attrition’ of cases reported. This takes place at two levels. The first can occur
following an ‘unofficial’ report or kacha parcha at a police station, a discretionary practice of the police,
put in place in order to avoid registering cases through an official First Information Report or FIR. This
appears to be a common practice by the police not only to avoid further work on cases but also to allow
for time for ‘compromise’ and negotiation between the victim’s family and the perpetrator/s. The latter
is commonly facilitated by the police itself. ‘Attrition,’ however, can occur even after an FIR is filed, or a
case is filed in court. Out of court settlements are common, considering the number of convictions that
occur, compared to cases registered. Women victims who, in this way, become part of the ‘collateral
damage’ of police and court processes and whose cases end up in attrition are no one’s responsibility. It
is worth exploring whether procedures of care or some minimum standards of assuring protection and
assistance can be provided in cases of attrition.
Following the filing of an FIR, the processes are not always clear to the police. A rape victim’s dealings
with the police are a most difficult thing, considering the general lack of confidentiality and common
attempts by the police to pressure the family to compromise. Most police stations do not have women
staff and inquiries are rarely conducted confidentially with the victims. It was also found that FIRs are
not always registered properly eg names of perpetrators are written incorrectly, a listing of many names
as perpetrators happens, etc. It was also found that the police tampered with or disappeared evidence of
the crime, thus contributing to a weak case, with good reason for this to be dropped. It is interesting to
hear what the police interviewed had to say about not filing cases. One view was that where women are
raped within the family and want to return to that family, having no other option, it is best that there is
no case filed. Interviewees supported this comment with the fact that there are no appropriate shelters
for women or no other form of credible state support for rape victims, who decided to take the legal
route.
There are mixed views regarding policing improvements under the KP Police Act, 2017. Some assert that
a better response from the police is concentrated in urban areas, the complaint system has become
digitised, time bound and marked to a police officer, so if there is no action or follow up, higher authorities
know who is being negligent at which point and for how long. Police officers also report that their intraforce communication flow has improved and they have thematic WhatsApp groups. All laws are
translated into Urdu and sent to every police station in both English and Urdu. They try to keep the FIR
short and are more open to amending it to add or subtract charges in it afterwards as well. Further, the
KP Police Act 2017 spells out basic responsibilities of the police which, in addition to courtesy and
decorum, explicitly states to “Aid individuals in danger of physical harm, particularly women and children.”
Through this law, the police are bound by law to institute an Internal Accountability Branch that consists
of the Human Rights Vigilance wing, as well as the Police Complaint and Inquiry wing, to be headed by an
Assistant Inspector General. The Act establishes a Provincial Public Safety Commission to bi-annually
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evaluate police performance and check police excesses and recommend reforms of laws and
procedures, assisted by devolved District Public Safety Commissions. It also envisions Public Liaison
Councils at the village and neighborhood levels to inform and assist the police. While this law was passed
in 2017, after relevant training of policemen, its implementation started in 2018, according to police
officers interviewed.
A positive development in the province is the Police School of Investigation, recently established in
Hayatabad, Peshawar, which has modules on dealing with rape cases, including simulation rooms. Police
promotions are apparently tied to taking this course. However, as the School was rolled out in 2018, its
results are difficult to measure. The main branches of the police force (Operations, Investigations, Counter
Terrorism and Special Branch) are connected electronically and across districts. There is now a SIM in
every police naaka with details of all proclaimed offenders and FIR details, anyone’s ID card number can
be entered anywhere and details come up automatically. Attempts have been made to focus on improving
police systems through donor funded projects that have supported women’s police stations. These are
dependent on funding and are few in number. FDGs with rural communities showed that they are not
aware of such a facility and even if they were, it would not be accessible to them. A police officer and a
lawyer interviewed were of the view that it is better to mainstream systems dealing with SV survivors,
rather than gettoise these into project dependent initiatives which marginalise such cases.
It is clear that the police require training in features and application of the new law on rape and training
in gender-responsive policing and that coordination and cooperation amongst investigating agencies is
critical and missing. There is significant difference of performance between higher and lower ranking
police officers, mostly due to truncated training, which are mainly available for senior officers, and a lack
of exposure.
Numerous other departments and committees also exist that deal with women’s rights issues, mostly at
the provincial level. These include Child Protection Committees, Human Rights Committees under the
Human Rights Directorate, Human Rights Committees under the NCHR (National Commission on Human
Rights), Social Welfare Department committees, District Education Committees, District Health
Committees, peace or aman committees, Women’s Empowerment Committees, Legal Empowerment
Committees under the Justice Commission, RTS (Right to Services) committees, Dispute Resolution
Councils (DRC) and the Wazeer-i-Aala (Chief Minister’s) Complaint cells in Mardan and Peshawar. There is
little or no coordination between these institutions. Basic data within these, is not easily available, with
consolidated, provincial data on cases reported being a far cry. The Human Rights Directorate, for
example, also deals with women’s and children’s rights and collects its own information on these.
However, it appears to prefer not to override or question decisions taken by other institutions working in
this area. KPCSW itself struggles to create a space for itself within the government. The Chief Minister has
not appointed a Chair for this, since December, 2018 with this important area of work not being a priority
for the provincial government.
Key Recommendations
i.
Advocacy: Creating awareness amongst all stakeholders is critical. Currently, women’s access to
information, community awareness about rape and family support to SV survivors is extremely weak.
Whereas the media is increasingly highlighting rape cases, this does not necessarily translate into
information for women as to who they approach if a rape is committed.
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ii.
Shift to victim-centric approach: While the police highlight the improvements in processes and
NGOs talk about the efforts they make for victims; the criminal justice system can still not claim to have a
victim-centric approach. One way may be to develop through policy or codify victim’s/survivor’s rights,
such as right to get information, right to get legal representation, and the right to compensation.
Compensation for sexual violence is a complex subject (what exactly is being compensated [lost wages,
medical costs, travel expenses, therapy etc], who pays the cost, should it be for cases that go to trial, or
result in conviction, or even for attrition etc.) and currently hinges only on largesse of politicians who at
times arbitrarily announce compensation. It may warrant a follow up study.
iii.
Improving Services: With regards to services available to women rape victims, interviews with
shelter staff, field experts and FGDs suggest that the ‘all-under-one-roof’ formula that resulted in the
Punjab CSW Multan centre may not be the best option. They pointed out that this presents a ‘glossy
success centrepiece’ for donors and media, and it may not work in KP’s context, where women may be
more reluctant to enter such a service centre. Some respondents suggested that women’s desks should
be instituted at hospitals instead of at police stations. These desks should function as an abbreviated
referral service that can connect women with whatever services they require, whether counseling, legal
aid and so on. Part of this could be making it mandatory for all doctors and nurses to report violence cases
(including suspected violence cases) to the women’s desk. This would lessen the burden of reporting on
women and spread the onus to others as well, with easier access availability and outreach, and with lesser
stigma. Whether women then proceed with a legal case or not should remain a matter of their own
agency. Alternately, the current method of women’s desks at police stations could be continued, but
expanded beyond main focus urban areas.
iv.
Attrition: State institutions at the moment remain concerned with cases strong enough to pass
all benchmarks to make it to trial. The plethora of women who become part of the collateral damage of
police and court processes and end up in attrition are seen as no one’s responsibility. It may be possible
to explore whether procedures of care or some minimum standards of assuring protection and assistance
can be provided in cases of attrition.
v.
Implementation of laws on police accountability: The clauses of new laws that create police
accountability (KP Police Act 2017 and Anti-Rape law 2016) are not well known, and the police still seem
to have a sense of impunity, that they can exercise their own judgment in cases without any professional
risk. Supporting, enabling or leading such complaints against police officers could mobilise media
attention and act as a deterrent for the police and encouragement for victims.
vi.

Training: the following areas were identified for capacity building of various stakeholders:

For medico-legal doctors:
-

Training related to features and application of the new law on rape;
Training on a client-centered approach to medico-legal care (against a set standard operating
procedure)
Training on the importance of each form of evidence, and its value in court
Coordination and cooperation amongst investigating agencies and the role of each

For lawyers and paralegals:
-

Training related to features and application of the new law on rape;
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-

Roles and functions of each actor in the criminal justice system in furthering criminal
investigations for successful litigation;
Confidential and dignified referral systems/mechanisms/pathways for survivors within the
community – community accountability
Coordination and cooperation amongst investigating agencies and the role of each;

3.2 Medico-legal and Forensic Services & Procedures in Khyber Pakhtunkhwa (See Annex 2 for report
and Annex 5 for policy brief)
The objective of this research was to identify and look at gaps in the medico-legal systems in the province
that hinder SV victims to access justice. The study also contains recommendations strengthening the
justification for and the role of forensic medicine within medical education to improve service delivery
and management of victims in the future. Three main research questions were addressed in this research:
•
•
•

What are the current systems, mechanisms standard procedures, protocols and state of services
provided by the medico-legal and forensics sector in Khyber Pakhtunkhwa?
What is the interface between medico-legal services and the police and courts, and what
implications exist to improve coordination within the health sector?
What are survivors’ experiences of and responses to medico-legal requirements?

Medico-legal examinations, forensic tests and related certification systems form an integral part of the
state’s response to crime, including violence against women. The two fields though interrelated, comprise
fundamentally different areas of medical study and practice. In Pakistan, doctors practicing medico-legal
and forensic medicine (ML&F) work predominantly with the police, following an inquest for medical
assistance during case investigations. Both medico-legal and forensic doctors have very limited, if any,
interaction with prosecution during this phase, and the Home department (via the police) acts as the lead
coordinating agency in the provinces of Khyber Pakhtunkhwa, Baluchistan and Sindh. The province of
Punjab is an exception where coordination for criminal investigations including in rape cases lies with the
Punjab Forensic Sciences Agency (PFSA) established under the Punjab Government Act XIII of 2007.
The only extensive, victim-centered medico-legal study from Pakistan was conducted in 2002 using 123
cases of women victims of rape from Lahore, Punjab province. This concluded that around 76% cases are
presented for medical examination after a delay of more than 72 hours, ie after male sperm has become
immotile or unidentifiable. In 83% cases, victims have changed clothes and washed their bodies before
the medical examination, which washes off any remaining biological traces. Physical evidence of violence
was present in 15% of the victims whereas evidence of recent injury to the genital tract was present in
only 18% cases. The authors draw the conclusion that late presentation for examination is due to the
“embarrassment of being exposed” on the part of the women.
Although positive findings of ML&F examinations do not guarantee convictions as other evidence is also
needed to corroborate rape, strong medical evidence is favoured by courts as seen in case law, to
substantiate violence and in pin-pointing the person(s) involved. According to a study on policing in Khyber
Pakhtunkhwa, under this series, visible violence helps gain police support. Another linked study on rape
prosecution in the province suggests that ineffective evidence collection both by the police and medicolegal officer (MLOs) contribute to acquittals in rape cases, as reports are deemed inconclusive, nonsupportive of the prosecution’s version, or inadmissible due to a broken chain of custody and/or
contamination of evidence.
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Infrastructure & availability of services and workforce: Medico-legal and forensic (ML&F) services in the
province of Khyber Pakhtunkhwa fall under the remit of the provincial Health Department and are
provided through allied medical colleges and teaching hospitals; Forensic Science Labs (FSLs); and
divisional and District Head Quarter Hospitals (DHQs). In 2018, and the Khyber Medical College and
Teaching Hospital (KMCTH), Peshawar, were declared a resource and lead agency to ‘support
improvements’ in ML&F services across Khyber Pakhtunkhwa. According to local practitioners, medicolegal services are available across 11 non-District Headquarter hospitals in the province, whereas there
are 3 FSLs catering to the entire province ie in Malakand, Peshawar and Dera Ismail Khan. The number of
personnel currently posted across the province include 15-20 DNA analysts; around 17 MLOs across 5
teaching hospitals (excluding labs); and 8 doctors holding postgraduate degrees in Forensic Medicine. Out
of 17 for the whole province, a majority (13) medico-legal officers (MLOs) are currently deputed at the
KMCTH, (8 males and 5 female), leaving four for the rest of the province. While a new province-wide
medico-legal cadre was announced in the aftermath of the 2018 child case, 199 new positions for MLOs
have been sanctioned a year after in 2019, and against a formal request for 300 personnel, to simply
‘perform autopsies and assist in filing medico-legal reports’. The cadre currently awaits recruitment and
deputation across medical facilities in KP.
Curricula, training & expertise development: Forensic medicine (FM) and medico-legal jurisprudence &
toxicology are intertwined fields in medical science that concern the state directly. They are taught at both
public and private medical colleges and teaching hospitals. In 2016, vide the Criminal Laws Amendment
(Anti-rape) Act, the Federal government of Pakistan declared DNA tests mandatory for all rape cases, in
addition to medico-legal examinations. Over the following two years, successive upgrades have been
reported in media for both services in Khyber Pakhtunkhwa, particularly following the rape, torture and
murder of a four-year old girl from Mardan in January 2018. In this case, the police was heavily criticised
for gross incompetence during investigations, and some 250 samples of suspected rapists were
dispatched to the Forensic Science Agency in Punjab, as Khyber Pakhtunkhwa as no such facility, in the
hope to find a match. Censure at the provincial level was part driven by the federal law on rape which also
fixes responsibility 1 and accountability 2 on both the police and medical practitioners to ensure timely
collection and analysis of evidence in rape cases.
Discussions with both practitioners and the community, including paralegals, suggest that ML&F services
are largely inaccessible and unknown to women, and the community in general. Doctors note that there
is both an absence of basic infrastructure, at the district level (DHQs), and trained personnel at the
divisional level (particularly forensic experts) despite plans to decentralise labs at this level back in 2017.
Forensic experts suggest that there is underutilisation of existing mechanisms ie some forensics labs
reserving the right to denying testing in rape cases (the FSL in Peshawar, for example), and lack of
standardised, integrated medico-legal and forensic services at divisional teaching hospitals. Due to lack of
integration within medical facilities, the police bear disproportionate costs of conveyance and storage of
evidence, which is also susceptible to contamination and runs the risk of being set aside by courts.
Case management and standard operating procedure: Medical regulations of the Pakistan Medical and
Dental Council (PMDC) in Pakistan allow any medical practitioner with an MBBS degree and a license to
practice conducting rape examinations. However, according to practitioners in Khyber Pakhtunkhwa, the
dearth of MLOs leaves it up to Casualty Medical Officers (CMOs) to do the job, particularly in peripheral
areas, with senior medical officers simply signing off to fulfil legal certification formalities. Some senior
doctors suggest that there is work avoidance propelled partly by systemic marginalisation and partly by
1
2

Criminal Procedure Code (CrPC) section 53(1) and CrPC 164(B).
Pakistan Pena; Code (PPC) section 166(2).
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stigma attached to the profession within the medical community as a lesser branch of medicine. With lack
of monitoring data, it is difficult to ascertain just how often unqualified CMOs examine cases and/or are
unable to find evidence clearly presented.
Forensic experts also stress that it is important for doctors to be called upon by the police to gather
evidence directly from the site of crime, particularly because the police lacks the necessary know-how
and equipment, and end up contaminated samples. Though there is no legal binding against this, doctors
choose to stay clear of the crime scene to avoid additional financial, logistical and work burdens. The
police study in this series also suggest that police officers in Khyber Pakhtunkhwa consider transportation
for DNA and other tests to be a massive deterrent in pursing cases, especially as facilities are sparsely
located or altogether missing.
According to sources at the Khyber Medical College Teaching Hospital (KMCTH) there are no notified
guidelines for standard equipment, examination procedures or certification systems by the provincial
Health Department, or the federal Health Ministry, that could be followed uniformly across the province.
Certification systems: In its current form, the Federal law on rape does not provide guidance for ML&F
certification that addresses the admissibility and relevance of certain kinds of evidence, eg findings from
virginity and two-finger tests during medico-legal procedures. Doctors suggest that virginity and twofinger tests are still widely done in the province for rape cases and reported accordingly in both provisional
and final medico-legal certificates. Further, a review of certificates issued by medico-legal departments in
suggests that reporting formats are not standardised across facilities, including within Peshawar city.
Lapses in reporting by MLOs such as failing to identify who had been examined; who supplied the samples
of blood or hair (for further testing), etc are also noted by the prosecution study, leading to the dismissal
of the entire set of medical evidence in court.
In the absence of basic guidelines, missing infrastructure, lack of coordination between different
authorities, and other issues, the Anti-Rape Act 2016 has been largely inconsequential in making systems
fall in line. Declaring DNA mandatory in rape cases also does not keep untrained police officers from
trampling unknowingly on evidence or failing to deliver samples under controlled conditions to the
nearest facility. It also does not ensure that women are encouraged to report rape within the time period
that medical evidence matters or is detectable. With the new law, the focus must shift to ensuring that
services are not only available but also accessible to women, responsive to their medical needs, and help
their case in court. These will not be accomplished by merely increasing the number of medico-legal
doctors even if it is critical to do so.
Key Recommendations
i.

Awareness Raising: Both rape victims and communities are generally unaware of the medicolegal sector, its functions, points of access, significance and responsibilities. Due to lack of
awareness, and late examination by doctors, there is often no medical evidence to corroborate a
rape charge. There is a need to undertake mass awareness campaigns on the ground pertaining
to medico-legal and forensic procedures. In rural areas, the outreach of NGOs can be used for
this.

ii. Curricula, training and expertise development: There is no set medico-legal training curricula for
new doctors, who learn by observing their seniors. The forensics medicine curriculum is not
competency-based and is given less than 100 credit hours over 5 years of an MBBS. Compliance
needs to be ensured that the full 100 hours (as set by the country’s Higher Education Commission)
are taught to MBBS students. There is also a need to develop a multi-skilled, activity-based and
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integrated curricula for the special cadre of medico-legal doctors with the support of the KMC,
the province’s Judicial Academy and Police Schools and introduce the same at the undergraduate
medical college level.
There is a need to introduce standardised examination kits and training. Moreover, there needs
to be a specialised, trained force of MLOs to carry out medico-legal examination. Currently it is
not uncommon to finds that Casualty Medical Officers (CMOs) carry out these examinations.
iii. Case management and Standard Operating procedures: A large number of cases brought to the
KMCTH are under 18, and of rapes within families. There are no officially notified procedures
dealing with the legal consent of victims of these ages. A minimum age must be notified for giving
informed consent to medic-legal examiners to deal with such cases. There is also a need to train
gynecologists and pediatricians, in both public and private hospitals.
iv. Infrastructure and Services: Medico-legal and forensics services are available variably across
mainly 11 non-District Head Quarter (DHQ) hospitals. Forensics departments and labs are not
routinely attached with medico-legal sections at these hospitals or DHQs, while DHQs do not carry
out basic MLO duties such as autopsy. Medico-legal services need to be introduced across the
board and devolved down to the district-level. Dedicated resources and explicit policies are
needed to upgrade existing medical colleges and teaching hospitals at the divisional level to
include forensics and toxicology labs.
Medico-legal and DNA tests are mandatory across Pakistan under the Anti-rape Act, 2016, but not
notified as an essential (health) service by policy. Both medico-legal and forensic services should
be notified as ‘essential public services’ under the Right to Public Services (RPS) Act, 2016, as part
of emergency and notified health services. This should be supported with appropriate
accountability and transparency mechanisms to track denial of services by designated facilities.
v. Certification: There is no notified, standard medico-legal certification system. Hospitals including
the Khyber Medical College Teaching Hospital (KMCTH) in Peshawar, the capital of the province,
have devised their own certificates by including the ‘legal bare minimums.’ In the case of KMTCH,
the examination procedure followed is based on the World Health Organisation’s 2003 guidelines
whereas the certificate form does not allow findings to be documented in the same manner or
detail.
vi. Inter-sectoral Coordination: Coordination for medical and forensic evidence largely falls within
the ambit of the police’s Investigation Officers (IOs), who are often ill-trained/equipped to handle
investigation from a forensic point of view. Police is also uninclined to involve forensic experts
with the crime scene citing costs of transportation and legal requirements to involve only
designated police/civil surgeons, medical superintendents, etc. Prosecution services remain
entirely uninvolved till a case has been prepared for trial by the police. Coordination can be
improved between doctors, police and prosecution by developing an intersectional policy with a
fiscal plan for responsibility sharing at different stages of a case. Funds would need to be allocated
per case to improve coordination between different agencies.
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3.3 Prosecuting Rape Cases in Khyber Pakhtunkhwa (See Annex 3 for report)
The research is a qualitative analysis of rape trials in the superior courts in Pakistan and in Khyber
Pakhtunkhwa. It examines court systems and procedures in the province, providing details of steps and
legal provisions related to pre-trial, trial and appeal stages.
The study was conducted by lead researcher Maliha Zia, assisted by two co-researchers ie Isfandyar Khan
and Rabia Hadi. Five primary research techniques were used. Tools for Focus Group Discussions and indepth Interviews were developed for gathering direct information from stakeholders. An analysis was
conducted of 4 case files which included 2 cases currently sub-judice before the district courts, and 2
which were appealed before the Federal Shariat Court. An additional case file was included at a later stage
to reinforce a key finding of a paper although the victim was male, thus technically falling outside the
scope of the paper. The cases sub-judice before the province’s district courts were examined to see
whether the 2016 amendments (with provisions related to victim’s protection through anonymity, etc)
were being implemented by the courts.
The Federal Shariat Court judgments were examined to assess the manner in which cases were conducted,
with a focus on the use of law, investigation, use of evidence and issues during trial. A total of 943 cases
were analysed, including 308 cases of the Supreme Court; 558 cases of the Federal Shariat Court and 77
cases of the Peshawar High Court. An analysis of reported judgements on rape and zina-bil-jabr of the
Supreme Court of Pakistan (including the Shariat Appellate Bench), the Federal Shariat Court and the
Peshawar high Court, was conducted to identify bottlenecks within the system and to better understand
how the courts at different hierarchies see rape and to identify procedural, substantive and evidentiary
elements that play an essential role in the prosecution of rape cases.
Relevant legal provisions and associated case law was examined which included provisions of the Pakistan
Penal Code 1860 and the now repealed provisions of the Offence of Zina (Enforcement of Hudood)
Ordinance 1979 (“Zina Ordinance”). In addition, to cross-check and ensure all case law was included,
using the search options on the website, each court’s judgment on ‘rape’ and ‘zina-bil-jabr’ were
researched.
Filters were applied to undertake the following analysis of these cases:
•
•
•
•

Identification of set precedents;
The basic level of evidence needed for a conviction;
The principles identified in the use of particular types of evidence, procedural gaps which result
in the lack of conviction; and
The construction of key concepts within the offence of rape.

In the absence of data from the courts and police made available to the public or the KPCSW, the reported
judgments were used to provide a cursory mapping and overview of trends and patterns of incidence of
rape, and the courts documentation and response to them. For this purpose, all reported case law was
examined to identify those reported judgments originating from Khyber Pakhtunkhwa for purposes of
analysis of province-specific trends. This included all reported judgments in the Peshawar High Court and
all cases emerging from Khyber Pakhtunkhwa in the Federal Shariat Court and Supreme Court of Pakistan.
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These cases were examined to identify cases which were actually those of rape and zina bil jabr. A total
of 47 cases was identified for analysis.
Rape prosecutions in Pakistan have extremely low success rates. According to a national report, between
June 2013 and February 2015, 4,960 rape cases were registered across the country, resulting in 6,632
arrests and only 219 convictions. The only official data on rape cases in Khyber Pakhtunkhwa that can be
accessed relatively easily is that published by the Khyber Pakhtunkhwa Prosecution Service which reports
that between 2014 and 2016, not a single case of gang rape was prosecuted by the provincial
Prosecution Service, and 11 rape cases were taken to trial without a single conviction. Acquittals were
based on lack of evidence (3 cases); benefit of doubt given to the accused (6 cases); and out-of-court
settlements amongst contesting parties (2 cases).
An analysis of the 47 cases from the data accessed includes 26 cases related to bail, 18 trail judgements
and 3 cases with8in a miscellaneous category. Of these 34 cases were at the Peshawar High Court; 8 at
the Federal Shariat Court; and 5 at the Supreme Court of Pakistan. The Shariat Court and Supreme Court
examined related to Khyber Pakhunkhwa. A majority of the overall Peshawar High Court cases dealt with
bail ie 23 out of 34 cases, of the 9 cases appealed, with only 2 case conviction upheld. In 7 cases, the
accused were acquitted, out of which 6 constituted overturning of convictions and in 1 case, acquittal of
the accused was upheld by the PCH. A basic tally of these judgements suggests a disproportionate
number of cases filing for bail as opposed to appeals against final decisions given by the lower courts.
It is evident that the appellate jurisdiction of the PHC is being under-utilised for purposes of appealing
against the trial court judgments, and of these, a relatively high ratio of appeals is overturned by the PHC
resulting in acquittals. It also suggests a high tendency of higher courts to acquit alleged rapists. In cases
of reinforcement of conviction where the judgment had been appealed, medical evidence was used as
an essential category of evidence to corroborate the basis of conviction. In one case, the court upheld
the precedent that semen is not a necessary ingredient for a rape to have been committed. In another,
the DNA profile used as evidence, matched with the accused.
Many reasons are noted by judges when ordering the acquittal of accused. Prominently these included:
weak prosecution of cases with omissions and infirmities noted; lack of corroboration of the supposed
statement of a crucial prosecution witness and medical examination deferring from the charge being tried;
misreporting by police with over-reliance in medical evidence by court, and so on. In some instances, cases
are deliberately sent to courts that do not have jurisdiction resulting in the over-turning of a conviction,
e.g., rape being booked under terrorism laws and being referred for trial to the Anti-Terrorist Court
instead of sessions courts.
While these cases might suggest deficient investigations and/or prosecution, or deliberate sabotage, they
reveal the fault-lines in the justice systems that are solidified by the discretion awarded to judges. For
example, there is no further litigation after a judge dismissed a case for want of marks of violence despite
precedents that suggest that it should not be a decisive factor in rape, and there is no accountability for
judges being complicit in unlawful out-of-court settlements. The police, in a separate study in this series
also report that judges are fully aware of such back-door tactics, and in fact may encourage out-of-court
settlements for cultural reasons.
Cases appealed with the Peshawar High Court need to be tracked against the total 498 cases reported by
the Prosecution Services between 2014 - 2016, demonstrating that while large number of cases are
registered, there are few cases resulting in appeal at the PHC level. This must be explored in another
research to understand why there is attrition at this point from both the accused and victims, whichever
may have received a verdict against them.
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At the Federal Shariat Court level, out of 8 cases that were appealed against conviction by lower courts,
conviction was upheld in 4 (50%) of the cases. In a 2014 rape case, the judges gave weightage to the
medical report following a swift FIR and medical examination that corroborated the charges , ‘leaving no
room for doubt of the conviction. In another case, the solitary statement of the victim’s mother was
deemed sufficient for conviction. Added to this, was a social commentary by the judge justifying that no
woman ‘would like to put such a stigma on a minor daughter’.
In the Supreme Court of Pakistan only 5 cases on appeal out of 47 have ever reached the Supreme Court
of Pakistan from Khyber Pakhtunkhwa. Of these, only 2 constitute a substantive re-trial, while 3 relate to
bail applications. The last appeal in relation to rape was made to the Supreme Court in the 1980s from
Khyber Pakhtunkhwa, with no further cases over the last 3 decades. This calls for further enquiry and
research into why appeals are not taken to the SC if the average time for the appeal to be decided is not
that much longer. A comparison may be made at later stages with cases from other provinces and
whether there is any difference in the time of response of the SC in those cases and may reveal the
improved working of the SC in its response to appeals.
Reported judgements of appellant courts mention both the perpetrator and victim’s name equally, i.e.,
45 mentioning both names and two omitting both. More importantly, in a 2018 judgment (FIR registered
in 2017 after the passage of the rape law), the name of the victim is made public in publicly accessible
documents, negating the intent to protect anonymity of a victim from the public.
In most judgments, the ages of the victim and perpetrator are not mentioned. The age of the perpetrator
is largely ignored and not recorded in a vast majority of cases. However, it is interesting to note that
several of the identified perpetrators fall between the ages of 10 – 18 years ie under the ages of culpability
as per juvenile justice laws in the country.
Most cases analysed for this paper (81%) do not mention if there is any relationship between the victim
and the perpetrator, across all the courts. However, from the cases where the relationship is mentioned,
7% of the perpetrators were from the immediate family, including cousins; in 4% of the cases, the
perpetrator is a neighbour, an in-law, or known to the victim in another capacity, for example, the
landlord.
An analysis of the time taken from the filing of an FIR with the police, to the concluding of a case shows
that the Federal Shariat Court takes up to 4 years, with the Peshawar High Court and Supreme Court taking
less than half that time.
The few numbers of cases being pursued by the prosecution services in the province support the
assertions made at the male and female FGDs and by several interviewees that the majority of rape
cases are settled through out-of-court compromise instead of going through the criminal justice process.
The attrition of rape cases is also corroborated through the limited data available from Nowshera district
where out of 38 rape cases registered, 5 were ‘compromised’ and dropped (Source: data was obtained
from the Prosecution Department through a separate request for information). An FG with women
lawyers in Swat and the study on police confirms that out of court settlements are common, especially if
it is a rape within the household. Rapes most likely to be reported are child rapes or stranger rapes.
Key findings of the research show that the social framework within which rape cases take place play a
pivotal role in decisions to take cases forward and the manner in which they are pursued. This refers in
particular to the shame and dis-honour associated with victims of rape, resulting in the need to hide or
settle the matter quickly. The scenario is exacerbated by the harsh justice system, including the adversarial
nature of the trial, protracted trials and related expenses. Contributing to this is the ever-present option
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of out of court settlements through jirgas and panchayats which are reportedly regularly approached for
resolution of such cases, even during the trial process.
It is not unusual to find judgments that are based on common rape myths and that lead to decisions in
favour of the perpetrator. Hence, lack of evidence such as symptoms of violence on the body or the
victim’s ‘passivity’ and her not raising a hue and cry during the incident, can often go against the case of
a rape victim.
The 2016 amendments have the potential to play a crucial role, particularly the aspects relating to
anonymity of the victims. These must be appropriately implemented as per the environment of Khyber
Pakhtunkhwa. For example, measures such as a publicised one roof service such as that in Multan, Punjab
may not work in KP, where if a woman or girl approaches or enters such a facility, anyone observing will
immediately know why she has gone there, resulting in her no longer being anonymous. An awareness
campaign of the 2016 amendments and related mechanisms which should be developed by the Khyber
Pakhtunkhwa government on how to report, safeguards with regards to anonymity, how to register cases,
must be conducted in both rural and urban areas based on a marketing strategy to identify best methods
of communicating to different communities or research on best practices.
The lack of coordination between the key departments is another wide gap in the provision of effective
investigation and quality prosecution of cases on behalf of the victims. The lack of cooperation of these
departments including police, prosecution, medico-legal results in weak cases and low conviction rates
of rape. Case law identifies the many investigative gaps, which have allowed for identification of lapses
specific to the different actors in the system.
There are gaps in the capacity of all relevant actors including police, medico-legal, chemical examiner,
prosecution, judiciary and judicial staff. Clear gaps in police investigations identified above, the medicolegal examination processes and the prosecutor’s inability to ensure core legal arguments and
requirements are fulfilled have resulted in unsuccessful prosecution cases. The judiciary’s refusal to follow
precedent has also been emphasised in some of the cases in the discussion above, demonstrating
insensitivity to women’s issues and rape.
Availability of resources at the district level has been highlighted as a major gap in accessing justice and
resources. There will be little success in the government’s response services if those services are not
widely available.
Key Recommendations
i.

Awareness Campaign: The social and customary framework within which rape cases take place
play a pivotal role in decisions to take cases forward and the manner in which they are pursued.
This refers in particular to the shame and dis-honour associated with the victims of rape, resulting
in the need to hide or settle the matter quickly. The scenario is exacerbated by the harsh justice
system, including the adversarial nature of the trial, protracted trials and related expenses.
Contributing to this is the ever-present option of out of court settlements through Jirga’s and
Panchayats which are reportedly regularly approached for resolution of such cases, even during
the trial process. An awareness campaign is required on a large scale, with outreach to rural areas
as well, making the public (especially women) aware of points of reporting and their legal rights.
Action should also be considered against those who compromise non-compoundable cases out of
court, but action must also be taken against the police officer or judicial officer who allowed,
encouraged or were aware of this out-of-court settlement, and particularly judges who accept it
without question.
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ii.

Implementation of 2016 Amendments: The 2016 amendments have the potential to play a
crucial role, particularly the aspects relating to anonymity of the victims. These must be
appropriately implemented as per the environment of Khyber Pakhtunkhwa. For example,
measures such as a publicised one roof service such as that in Multan, Punjab may not work in
Khyber Pakhtunkhwa, where if a woman or girl approaches or enters such a facility, anyone
observing will immediately know why she has gone there, resulting in her no longer being
anonymous.
The KP Government must urgently identify mechanisms and tools to start their effective
implementation in order to be able to respond to the needs of the communities. For example:
relevant actors, including judicial staff must be re-trained to be able to effectively use these
measures in a systematic way; a new case management system, identification of mechanisms of
recording statements of victims and witnesses, including how and where to record examinations
in chief and cross examination; what mechanisms can and should be used in court to shield the
victim; consideration of how women and girls will access these resources whilst ensuring their
anonymity, ensuring that court trials finish in three months.

iii.

Research required on attrition: further work is required specifically on understanding the high
rate of attrition at the appeal stage of trials; the lack of prosecutor prioritisation of rape cases;
and the extent of success of implementation of 2016 amendments at the trial court level; and
bottlenecks during a court trial to identify where the delays are at the trial court level etc.

iv.

Improved coordination between relevant departments: The lack of coordination between the
key departments is another wide gap in the provision of effective investigation and quality
prosecution of cases on behalf of the victims. The lack of cooperation of these departments
including police, prosecution, medico-legal results in weak cases and low conviction rates of rape.
Case law identifies the many investigative gaps, which have allowed for identification of lapses
specific to the different actors in the system. Criminal Justice Coordination Committees may be
examined for their potential to play a crucial role in this coordination. These three departments
in particular must work cohesively as parts of one team supporting each other’s work to create a
comprehensive and strong prosecution case.

v.

Addressing capacity gaps: There are capacity gaps in all relevant actors including police, medicolegal, chemical examiner, prosecution, judiciary and judicial staff. These include gaps in police
investigation, the medico-legal examination processes and the prosecutor’s ability to ensure core
legal arguments and requirements are fulfilled have resulted in unsuccessful prosecution cases.
The judiciary’s refusal to follow precedent has also been emphasised in some of the cases in the
discussion above, demonstrating insensitivity to women’s issues and rape.
There is a need for capacity building of all relevant actors ranging from the police, medico-legal,
chemical examiner, prosecution, judiciary and judicial staff. The capacity building must focus on
sensitisation of the actors on gender and sexual violence; on the special characteristics of sexual
violence and rape cases; on evidentiary criteria required for such cases and how to ensure its legal
requirements and admissibility; special considerations to be taken into account for all actors in
dealing and responding to such cases etc. For judges in particular, the training must encompass
the role of the judges and their involvement in the trial process and their powers of courtroom
management and management of their roster to be able to better cater to such cases. Judicial
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officers and staff must also be trained to change their normal perspectives to focus on a more
victim centric approach. This may be done by the KP Judicial Academy in collaboration with the
KPCSW.
vi.

Making availability resources at the district level: this has been highlighted as a major gap in
accessing justice and resources. There will be little success in the government’s response services
if those services are not widely available.

vii.

Services in rural areas: Efforts must be made to extend all services to all rural areas. The major
issues relating to acknowledging, reporting and registering such cases relate to the rural and tribal
communities. This includes the need to assess all existing infrastructure and focusing on how to
change it in line with the requirements of the 2016 amendments and to ensure it is more victim
centric. These changes must be made at both the urban and rural centres. Without such changes
and access to services and resources, the chances of improvement in these areas remain dismal.
Thus, all operations such as medico-legal officers and departments, must have district level
availability and access. Thus, provisions such as under the 2016 amendment allowing government
to authorize any medical practitioner to conduct examinations of victims of rape as long as they
are registered under the Pakistan Medical and Dental Council Ordinance, (XXXIl of 1962) must be
explored.

viii.

Analysing trends and patterns: It is essential for the government to be able to analyse trends and
patterns in criminal behaviour and tendencies in cases of rape in order to be able to respond
appropriately to them. Data relating to incidents of rape and VAW must be collected and analysed
on a regular basis, which is also a crucial aspect for oversight of cases, as well as a key to analysing
trends, patterns and responding to them. The KPCSW must be empowered and supported by the
Government in easily accessing data from key actors, such as the police, medico-legal, judiciary
etc., to be able to put together real and actual figures of violence against women in the province,
including sexual violence. At an initial stage, KPCSW may work with partners such as the KP Judicial
Academy, which through its think tank and access to court record may prove to be a valuable
partner for gathering of such data and civil society for its analysis etc. and advocate for all relevant
government institutions to compile and publish such data on an annual basis.

3.4 Right to Services and Information (RTS/RTI) (See Annex 7 for Policy Brief)
RTI was identified as a cross-cutting issue and a policy brief has been drafted on this. There are a total of
16 services which are notified as public services under the RTS law. The RTS Commission has a draft
strategic plan (till 2020) which had not been notified for rollout till June 2018. There are 3 essential areas
are identified in the RTS law:
•
•
•

Timeliness of service delivery
Transparency in a public dispensing service, and
Quality of service.

In terms of quality for instance, police downgrading an offence or causing delay in the lodging of an FIR
would be considered an issue. With this provision, complaints can be lodged with the Commission for
routine problems emanating from the police. As the Commission also has the power of a civil court (the
Commissioner himself is an ex Magistrate of civil court), it can directly seek an explanation and action
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from the relevant officer of law. The RTS law also allows victims to simultaneously move an application
with the RTS Commission, while pursuing an FIR against a notified service provider. The FIR, as in police
complaints, is the basic node of activating the Commission if a service is not being provided, however,
cases are not pursued by the Commission beyond the lodging of the FIR, which only relevant departments
hare obligated to address. There are two conditions for filing an FIR under RTS ie a service has to be
notified by the government and the person lodging a complaint must be eligible to receive such service.
These two conditions combined give the FIR a legal effect.
In relation to medical care, the Commission is mostly pursuing cases of delays caused by government
doctors in attending to medical emergencies, or otherwise, and does not pursue cases of delay, neglect
etc., in the medico-legal section. Medico-legal is not considered an essential service by the Commission,
which provides an opportunity to lobby with the government to have it notified in the project. As the
Commissioner conceded that lack of medical and forensic evidence impacts the quality of public services,
especially towards principles of fundamental rights (including the right to a fair trial), he is amiable to
having this service notified if approached.
With regards to Right to Information even though the law stipulates a time limit for the providing
requested information, there is no assurance that the information obtained is correct. There appears to
be weak political will for the implementation of the law; a majority (close to 50%) applications requesting
information under RTI get responses after 60 days (as opposed to 10 days according to their rules), and
there has been no fine collected to date against officials failing to provide information within timelines
stipulated under the RTI law.
The present Chief of the RTS Commission is the ex-Chief for the RTI Commission, with a renewed tenure.
The offices of the Commissions are in the same building, but they do not really communicate/ coordinate
with each other.
The RTI law is invoked by citizens and groups in Khyber Pakhtunkhwa when requesting information more
than the RTS law. One reason for this is that the RTI does not involve the lodging of an FIR in case
information is not provided by government officials. Secondly, RTS may not be invoked till such time that
someone has the need for a particular service which may be denied. RTI extends rights even to those
not necessarily in need of or demanding information related to a specific public services. RTS has
thereby, less potential to be used effectively.
Efforts made in the project through the KPCSW to acquire information on SV in the province lend credence
to discussions around the futility of approaching the RTI Commission to get information.
In order to check the responsiveness of the RTI/RTS law a request was put in on March 16th 2019, for
information on the number of rape cases in the province, the number of cases resulting in convictions and
those resulting in acquittals from 2016-2018. As per process, the Commission writes to designated Public
Information Officers (PIOs) in relevant departments who then respond to the queries. Requests were thus
forwarded to the Prosecution Department, hospitals and District Police Offices of three districts ie
Nowshera, Mardan, Peshawar and the District Head Quarter Hospital (DHQ), Swabi.
Information requested was as follows:
District Prosecution Office:
a. What number of rape cases registered under PPC section 376 were sent for trial from
January, 2016 to December, 2018?
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b. How many cases tried under PPC section 376 resulted in convictions from January, 2016
to December, 2018?
c. How many cases tried under PPC section 376 resulted in acquittals from January, 2016 to
December, 2018
District Police Officers:
a. How many FIRs were registered in District Peshawar under PPC section 376 from January,
2016 to December, 2018, by age and gender/sex?
District Head Quarters (DHQs):
a. How many rape cases falling under PPC sections 375 and 376 were recorded at the

hospital for medico-legal examinations, by sex, from January, 2016 to December, 2018,
by age and sex?

As per law the relevant departments were to respond within ten days, to the applicant. Although data
was received after the ten day deadline, the DHQ hospital in Swabi provided data, according to which
three rape cases were reported between 2016-2018. Data also contained details of the age of victims,
addresses, father’s names and the date and hour of victims’ arrival and examination at the facility. Data
from the districts was received during the month of April, 2019. Data from Swabi District Headquarter
Hospital shows that hospitals are not careful about which information to disclose as sensitive details were
provided. No data from any other hospital was received. A reminder for information has been sent to the
RTI Commissioner. The data received to date from the Public Information Office, District Police Office and
Additional Inspector General shows that 98 cases of rape were registered between 2016-2018, ie female
victims ranging from ages 3-36. In Nowshera district, of the 38 cases registered, 12 were acquitted,
including 5 cases of ‘compromise.’ It is interesting to see that data provided from this source notes
‘compromise’ as a reason for acquittal, as this is clearly against the law. See Tables 1 and 2 below.
Table 1: Number of registered women/girls’ rape cases in three Districts of KHYBER PAKHTUNKHWA
(KP), between 2016 and 2018

Year

2016
2016
2016
2017
2017
2017
2018
2018
2018
TOTAL

Number of
cases
registered
(FIRs)
7
7
4
15
11
4
16
25
9
98

Age cohorts of victims Sex of District
(as reported by source) victim

Source

08-18
7-25
5-18
15-36
6-25
5-18
3-29
5-28
5-18

Public Information Office
District Police Office
Additional Inspector General
Public Information Office
District Police Office
Additional Inspector General
Public Information Office
District Police Office
Additional Inspector General

Female
Female
Female
Female
Female
Female
Female
Female
Female
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Nowshera
Mardan
Peshawar
Nowshera
Mardan
Peshawar
Nowshera
Mardan
Peshawar

Table 2: Number of acquittals of rape cases in District Nowshera of Khyber Pakhtunkhwa (KP), between
2016 to 2018.
Year

Cases Registered

2016

07

2017

15

2018

16

TOTAL

23

4.

Cases Convicted

Cases Acquitted
02 (265-K)
01-Compromise
05 (265-K)
03-Compromise
01-Compromise

Project Implementation and Management

Briefly describe the activities supported under the project during the reporting period. Describe and discuss
the research methods and analytical techniques used and any problems that arose. Indicate and explain
any changes in orientation that may have occurred since the project was designed. Where applicable,
comment on the financial variances which resulted from the activities of the project.
4.1 Activities in Reporting Period
The project can be divided into two phases ie research and pilot. The research outputs are almost
complete and are listed in Table 3: Research Outputs to Date. The research phase was meant to produce
three studies and four policy briefs. It is expected that the remaining policy briefs will be completed and
submitted to IDRC by end of May, 2019. The pilot phase cannot be implemented by RSPN, due to lack of
permissions of KPCSW, the reluctance of Sarhad RSP to be involved in the project due to this and the
apprehensions expressed by community-based paralegals working with the SRSP, to work on SV case in
their communities.
Table 3: Research Outputs to Date
Sr.no.
1.

Study Reports
Update
Police Response on Sexual Violence in Khyber Completed
Pakhtunkhwa

2.

Medico-legal and Forensic Services and Procedures Completed
in Khyber Pakhtunkhwa
Prosecuting Rape Cases in Khyber Pakhtunkhwa
Completed

3.

1.

2.

Policy Briefs
Policy brief on Police Response on Sexual Violence Completed
in Khyber Pakhtunkhwa
Policy brief Medico-legal and Forensic Services and Completed
Procedures in Khyber Pakhtunkhwa
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3.

Policy brief Prosecuting Rape Cases in Khyber Completed
Pakhtunkhwa

4.

Policy brief on Right to Information act and sexual Completed
violence

4.2 Research questions and methodology
Prior to the signing of this project with IDRC, a National Consultation Workshop was held in 2017 on
“Violence Against Women” in which key areas of research were identified, for further work. This workshop
was funded by FOSIP and implemented by NGO Rozan. The consultation recommended that challenging
the impunity on sexual violence against women requires further research to identify gaps in legislation,
police systems & reporting and medico-legal & forensic examinations. The RSPN project thus based its
areas of research on these areas.
Steering Committees: Steering committees were formed at the outset of the project ie one each, initially
for each of the four research areas (later reduced to three with RTI being a cross-cutting area). Steering
committees consisted of government officials in relevant technical areas (police, medico-legal experts
from hospitals), lawyers, civil society experts, academics representative of KPCSW, FOSIP, SRSP and RSPN.
Following the initial round of steering committee meetings, it was decided that RTI would be dealt with
as a cross-cutting issue, by all researchers. Steering committees met six times, with two meetings each on
medico-legal and police research, with the researchers. At the end of the research, all three studies were
presented to a joint meeting of all steering committees, for feedback. Steering committees were also
provided drafts of the studies and the policy briefs, for their comments, before finalisation. Steering
committees were instrumental in identifying the key research questions, together with researchers who
undertook the studies. Research has been largely qualitative in nature, relying on meetings with experts,
FDGs, as well as a literature review by each researcher. Data collected during this process has included
case files for the legal study and information through case studies. Information on case reporting and
progress was also sought from the RTI Commission, mainly to test the effectiveness of the system.
Selection of Researchers: RSPN selected lead researchers for each of the study area according to its
process of soliciting proposals. This process took longer than expected. It was not possible to find high
quality expertise in Khyber Pakhtunkhwa and two lead researchers (ie Nazish Brohi for the police study
and Maliha Zia Lari for the legal study) were selected from outside the province. In the case of the legal
study, an assistant researcher from Khyber Pakhtunkhwa, Isfandyar Khan, was included in the research
team. The lead researcher for the medico-legal study was based part time in the province. In this case,
RSPN had concerns about the quality of the output of Dr Ghazna Siddiqui and it was decided that RSPN’s
project manager, Sarah Zaman, would do supplementary interviews and work in order to write a policy
brief in this area, which would be of better quality.
Identifying the research question: Drafting specific questions, based on the overall research question
identified, for each study. For example, in the police study the research question was ‘How can the policing
system be made more responsive to cases of sexual violence and its victims?’ and this was parceled into
three research questions ie:
1. What do survivors and families of victims face in accessing and interacting with the formal criminal
justice system?
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o
o

What factors influence whether charges are filed against perpetrators or not?
What factors influence voluntary attrition/ retraction of cases once first contact with the
police is made?

2. What are the internal constraints and external factors that contour policing on sexual violence?
o What are the attitudes and practices of the police on SV?
o What has been the impact of recent legislative changes?
o What has been the impact of recent police reform and outreach programmes?
o Why are attrition rates high and at which points in the process do they occur?
o What is the interface between the formal and informal justice systems?
o What are the systemic and structural obstructions to change in responses to sexual
violence?
3. How can the policing system be made more responsive in dealing with sexual violence and which
structures can support the change process?
o What efforts have worked in KP and elsewhere in the country and how?
o How can various stakeholders coordinate across and beyond the criminal justice system
and what improvements would bolster effectiveness?
o What further legislative and / procedural changes are required? What practical and
strategic steps can be taken in the short to medium term?
o Can a pilot project in Nowshera offer a viable, efficient, scale-able model for replication?
In the case of the study on Prosecuting Rape Cases, the research question had to be re-framed from
looking at survivors’ experience of the trial phase and the court, to factors influencing rape trials. The key
reason for this was the reluctance of victims to be interviewed and the reluctance of judges to give
interviews on the subject, in the face of lack of permissions of the KPCSW. However, some cases were
accessed, with the help of FOSIP, that have been included and analysed. The medico-legal research looked
at existing systems, assessed their technical viability and capacities, and their links with the police system,
as a critical part of the process of reporting and investigating rapes.
Desk reviews: desk review of provincial, national and international literature on research areas were
conducted. A review of existing laws, processes and best-practices was done. In the case of the study on
Prosecuting Rape Cases in Khyber Pakhtunkhwa, the review consisted of provincial, national and
international literature relating to law relating to rape; rape trials; rape and sexual violence. For the study
on Prosecuting Rape Cases relevant legal provisions related to cases examined and associated case laws
were also studied which included provisions of the Pakistan Penal Code 1860 (PPC) and the now repealed
provisions of the Offence of Zina (Enforcement of Hudood) Ordinance 1979 (“Zina Ordinance”). The
research on police also looked at and on-window facility in Multan , Punjab, in order to look at ‘best
practice’ in the area of women’s ability to access services easily.
Key informant interviews: Each researcher, with input from the steering committees, identified a list of
experts to meet with. These included technical experts, service delivery institutions, lawyers, government
officials, journalists, field experts and civil society representatives to discuss what areas within the issue
of sexual violence need to be explored and analysed. Researchers also interviewed experts in other study
areas, in order to assess the linkages between their core rea of research and other research areas. For
example the study on Prosecuting Rape Cases also include interviews with medico-legal staff.
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Focus Group Discussions: FDGs with experts were conducted by all researchers. Participants included
professional women from Nowshera’s urban areas, paralegals (women and men) from SRSP’s field area
in Nowshera, women lawyers, policemen and civil society members.
Field Work: Initially it was envisaged that consultations will be held with communities working with the
Sarhad RSP in the districts of Nowshera and Peshawar. These would centre around the social issues that
impact reporting and progress of SV cases, as well as gauge the effectiveness of the systems that impact
SV victims. Existing SRSP trained paralegals would be part of the FDGs and interviews in the field as they
are embedded in the communities and have information on SV cases, even though they do not deal with
such cases. Delays in permissions and SRSP’s concern over this resulted in KPCSW contacting communities
directly and researchers conducting FDGs in the KPCSW office in Peshawar. Without this facilitation by
KPCSW the research would have lacked this critical input from communities.
Case Studies: These were an important, although challenging, part of the research. The police study
looked at two cases. However, director interviews with victims were not possible due to their reluctance
to speak. Some victims also did not agree to their cases being sited, as they would be recognised from its
details. The two cases for this study relied on newspaper reports and secondary data from literature as
well as interviews with experts. The study on Prosecuting Rape Cases in Khyber Pakhtunkhwa analysed
four case files which included two sub-judice cases before district courts, and two which were appealed
before the Federal Shariat Court (FSC). An additional case file was included at a later stage to reinforce a
key finding of a paper although the victim was a male, thus technically falling outside the scope of the
paper. Due to the fact that the cases contain information which is still under consideration before the
courts, and particularly keeping in mind the non-disclosure requirements of the 2016 amendments to the
rape law, all the cases have been given pseudonyms for purposes of discussion and contribution to the
discourse in research.
Data: It was a constant challenge to access data on SV cases reported and their progress. It is possible that
if necessary permissions were taken by KPCSW, pursuing information at a senior level in government
would have been easier. However, data on SV cases reported is not present at one point with the police.
A request was put in to the RTI Commission for information In order to check the responsiveness of the
RTI/RTS law. The request was put in on March 16th 2019, requesting information on the number of rape
cases in the province, the number of cases resulting in convictions and those resulting in acquittals from
2016-2018. The requests for information from the Prosecution Department, hospitals and District Police
Office of three districts ie Nowshera, Mardan, Peshawar and the District Head Quarter Hospital (DHQ),
Swabi. As per law the relevant departments were to respond within ten days, to the applicant. Although
data was received after the ten day deadline, the DHQ hospital in Swabi provided data, according to which
three rape cases were reported between 2016-2018. Data also contained details of the age of victims,
addresses, father’s names and the date and hour of victims’ arrival and examination at the facility. Data
from the districts was received during the month of April, 2019. Data from the Swabi DHQ shows that the
hospitals are not careful about which information to disclose as sensitive details were provided. No data
from any other hospital was received yet. A reminder for information has been sent to the RTI
commissioner. The data received so far from Public Information Office, District Police Office and
Additional Inspector General shows that 98 cases of rape were registered between 2016-2018, ie female
victims ranging from ages 3-36. Of these only 38 cases were registered with the police. Data on acquittals
shows 12 cases.
Two datasets were prepared for the Prosecuting Rape Cases study for case judgment analysis. The first
dataset analysed 943 cases after applying filters to these ie to identify and analyse cases in different
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courts, identify cases with women victims, to identify cases which addressed points of law and gave
further interpretation and laid down precedents, etc. The second dataset provides a cursory mapping and
overview of trends and patterns of incidence of rape and the courts documentation and response to them.
For this purpose, all reported case law was examined to identify those reported judgments originating
from the province for purposes of analysis of Khyber Pakhtunkhwa specific trends. This included all
reported judgments in the Peshawar High Court (PHC) and all cases emerging from the province KP in the
Federal Shariat Court (FSC) and the Supreme Court (SC). These cases were examined to identify cases
which were actually those of rape and zina bil jabr, as opposed to cases which did not fall within this
ambit. For example, false cases perpetuated where a girl has eloped and married of her own free will and
given such a statement. A total of 47 cases was identified for analysis. Of these, 34 cases were of the PHC;
8 were came from FSC; and 5 from the SC.
Medico-Legal study and clinical competency testing: Clinical competency testing of the medico-legal
officers and health care providers currently working in the field was carried out by the researcher, using
mannequins, in the skills laboratory of Lady Reading hospital. This was done in order to assess the current
capacity of the system to be able to accurately obtain sufficient clinical data from victims.
4.3 Changes in Orientation
The main change in focus took place in the ‘legal’ research which initially sought to examine SV victims’
experiences in the legal system. As judges were not comfortable speaking about these cases outside the
courtroom and victims were reluctant to be interviewed, it was decided to look at factors that influence
rape trials in Khyber Pakhtunkhwa from an overall perspective. A detailed analysis of this is provided in
the study, which is an immense contribution to research in SV in the province.
4.4 Challenges
Identifying Suitable Research Leads
The project has had its fair share of challenges. The first challenge encountered was to identify suitably
qualified researchers for the three study areas. RSPN is grateful to FOSIP for its technical input into this
process. In the case of the study on the police, RSPN was able to identify possibly the best researcher in
this area. In the case of the legal study, much time was spent in identifying a researcher and then
identifying an assistant researcher who would be based in Khyber Pakhtunkhwa and have access to
information in the province. The fact that the lead experts for these two studies were not located in the
province was a drawback, in terms of logistics. The third research for the medico-legal study was based
partially in the province and was recommended by KPCSW. However, she was not able to produce the
quality of work required. RSPN’s project manager had to put in an extra effort to conduct meetings and
interviews in the province to collect information in this area, following which she has drafted a policy brief
to plug the gaps in the research study.
Official Permissions Required by KPCSW to undertake work with RSPN
The first year of the project was spent in trying to ascertain what permissions were required by whom, in
order to undertake this work. The situation with regards to permissions required to undertake research
and government-civil society partnerships has been in a flux in Pakistan since the new government was
elected. In February 2018 RSPN signed an MOU with KPCSW and also applied for necessary permissions
from the provincial government. While it was following up its case, which had to be moved from one
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department to another at the end of 2018, KPCSW was informed in January 2019 that it was KPCSW that
had to get an NOC, in order to partner with RSPN. Till this period, KPCSW was not aware of government
rules. With its Chair having resigned in December 2018, and no new Chair appointed till date, it has been
difficult for RSPN to work as planned, without requisite permissions, despite KPCSW’s facilitation. Clarity
on permission only came after RSPN met with the Chief Secretary and Secretary Social Welfare, of the
province, followed by a meeting between a Member of KPCSW. KPCSW’s MOU with RSPN was thus
submitted to the Home Department by the province’s Social Welfare Department (the reporting
department for KPCSW). The Home Department informed KPCSW (verbally) in January 2019, that it had
to get an NOC to sign an MOU with RSPN. Much time would have been saved and access to key experts
within the legal and police system would have been easier for the researchers, if the KPCSW had been
clear on government rules. The process of KPCSW getting permissions to have its MOU with RSPN ratified
is expected to be long. There is a general lack of follow-up by KPCSW as it does not have a Chair. The
appointment of the Chair by the Chief Minister has been pending since December, 2018. There is also a
general lack of interest in the government, in the topic at hand, making it difficult to move paper within
the provincial bureaucracy.
The Envisaged Pilot: Sarhad RSP, lack of District CSW in Pilot Area and Paralegal Reluctance
RSPN’s partner, SRSP, signed an MOU with RSPN to undertake the post research pilot in Nowshera district.
As SRSP has the largest community network in the province and had previously trained village-based
paralegals who could possibly take on practical work in this area, the pilot was designed accordingly. Due
to confusion on who was to get permissions for the project and the ‘sensitive’ nature of the project, the
SRSP withdrew from the project, after attending a number of meetings. The pilot was to consist of working
with paralegals and community institutions set up by the SRSP to increase awareness in rural communities
on SV and to equip existing paralegals with information which they could assist rural women with, in this
area.
KPCSW had planned that the District Commissions on the Status of Women (DCSWs) would be set up and
could consequently be linked to the trained paralegals. However, the DCSW in Nowshera has not been set
up to date.
During FDGs with communities and paralegals, facilitate by KPCSW, the paralegals expressed concern over
working in the area of SV in their communities. They were of the view that without confidentiality and
assurances for their security, it would be difficult for them to facilitate SV victims in their communities,
openly.
RSPN appreciates that much of the communication with state officials and community consultations were
facilitated by KPCSW. However, the lack of clarity in KPCSW on permissions, the resignation of it Chair and
the generally low priority awarded to this work by the provincial government have been the biggest
challenges for RSPN, impacting the research in a major way.
In view of this situation RSPN is proposing that it will hand over the research conducted to the KPCSW
under the MOU signed between the two entities. Regarding the future use and dissemination of this
valuable work, this depends on KPCSW and how it wants to take this forward.
4.5 Financial Variance (Please see Annex 8)
The financial variance for the period from October 2018- May 31, 2019 is Rs. 15,125,532.
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5. Project Outputs and Dissemination
5.1 Project Outputs (includes plan till end of project)
Table 3 contains project outputs.
5.2 Dissemination
RSPN does not expect to be able to disseminate research findings due to KPCSW not having permission to
undertake this work. RSPN is proposing that it will hand over the research to KPCSW, if IDRC permits, and
it is up to KPCSW to utilise this valuable work, to the benefit of women survivors of SV in the province.

Impact

Describe and assess any development impact that the project may have had or might be expected to have.
A useful distinction can be made here between the concepts of reach and impact. Reach refers to the
reception and use of the knowledge produced. Impact refers to the influence of this new knowledge on
decisions or on development more generally. Special attention should be paid to the expected impact on
marginalized social groups.
The research has come up with concrete findings and recommendations which can be invaluable to policy
makers and others working in the area of SV in Khyber Pakhtunkhwa. Taken forward, these can
significantly improve the systems and processes that have been studied. The process of research and
interaction with a wide variety of stakeholders, was in itself educational for all those involved in this work.
Clearly political will and how seriously this issue is taken remains at the heart of what happens next. RSPN
can only disseminate research findings if KPCSW obtains necessary permissions to do so. The onus of this
now falls on KPCSW. RSPN has no information as to whether KPCSW is pursuing this permissions at present
and is, therefore, submitting this report as a final, closing report of the project.
The research done under this initiative is unprecedented, as it is a first time that research of this nature
has been done in the province. The challenge is for KPCSW to create an ownership for it internally and
within key ministries in the province to disseminate its findings, to put forth recommendations and to
create a long term plan of working with relevant departments and organisations with field outreach, in
order to result in concrete changes and impact.
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6.

Recommendations

Include in this section a summary of any recommendations that you would like to make to IDRC with
respect to the administration of the project, related to the scope, duration, or budget. These
recommendations derive from the background information provided under Project implementation and
management.
The challenges faced during this work are not new to Pakistan. The sensitivity of the topic and its lack of
priority and ownership within government, proved to be a major challenge. Whereas RSPN’s role was to
support KPCSW in this work, RSPN spent considerable time and efforts in attempting to clarify government
rules and regulations to KPCSW and following up on responses from various government departments,
regarding necessary permissions. This was particularly the case after the resignation of the Chair of
KPCSW. For future work of this nature, it is worth considering to have the relevant ministry (in this case
Social Welfare) on board, at the senior most level and to have a lead time of at least one year, to obtain
permissions.
A challenge area was for RSPN to identify expertise in the three research areas. Two lead researchers were
not based in the province and nor is RSPN or its project manager for this project. RSPN brought on board
the best expertise in the country for this work, which included a lead researcher and its Project Manager
from Karachi and one other lead researcher and a co-researcher from Islamabad. Expertise of this nature
was not available in the province. Future projects of this nature should contain a mentoring component,
with local researchers attached to ‘external’ (outside the province) ones, in order to build capacities in
Khyber Pakhtunkhwa.
In view of the challenges encountered, RSPN is closing this project with this report, as agreed to with IDRC.
______________________
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ANNEXURES
ANNEX 1: Research on Police Response to Sexual Violence in Khyber Pakhtunkhwa
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Executive Summary

This research aims to contribute to efforts of making the policing system in Khyber Pakhtunkhwa
responsive to cases of sexual violence, its victims and survivors. It intends to address implementation
issues by plugging knowledge gaps and identifying strategic entry points for programming aimed at
increasing capacity and accountability to meet legal and policy commitments and eliminating violence
against women. To do so, it tracks how the police currently respond to complaints of sexual violence
and its nodes of interface with victims of sexual violence. The 3 main research questions are:

1. What do survivors and families of victims face in accessing and interacting with the formal
criminal justice system?

2. What internal constraints and external factors contour policing on sexual violence?
3. Which structures can support the change process to make the policing system more

responsive in dealing with sexual violence?
The wider context provides both threats and opportunities for strategic interventions. Threats
because there is both, social as well as official resistance to efforts that enable fulfillment of women’s
rights. Previously, a government of religio-political parties forcibly shut down the first private shelter
for women on grounds of spreading obscenity. More recently, national and international NGOs that
advocate women’s empowerment and provide relief services or run awareness campaigns have faced
state opposition and shrinking funds from international aid programs. On the other hand, systemic
changes have been recently introduced into mainstream policing that make it more efficient,
approachable and on paper at least, more accountable to citizens. The willingness of the government
to recognize and address shortcoming present an opportunity even though discussions indicate that
these reforms have not translated into enhancing survivors’ /victims’ ability to access protection,
redress and justice for such crimes.
The research process was guided by a steering committee of academics, social analysts and experts
who vetted the instruments at the start and at the end discussed the findings and emerging
recommendations. It also benefitted from a close feedback loop involving all the research
stakeholders: the KP Commission on Status of Women (KPCSW), Rural Support Network (RSPN) and
Foundation for Open Society Institute (FOSIP). This study draws on key informant interviews
conducted with ranking police officers, lawyers, relevant service providers, and women’s rights
activists. These were substantive, qualitative engagements based on open-ended structures
questionnaires. Additionally, focus group discussions conducted with men and women separately,
with a focus on Peshawar and Nowshera. The participants represented a cross-section of rural and
urban working class and middle class people. Domestic housewives as well as those engaged in
professions such as teaching, para-legal, health workers and local government councilors.
Almost all policemen, service providers and women through a cross-section of communities said that
while sexual violence did occur, its prevalence was lower compared to other forms of violence women
face, with the highest frequency and intensity being of domestic violence followed by that of honor
crimes. The research findings make the case that low documented incidence of sexual violence may
well indicate lower frequency, but is also a result of low reporting, diverted reporting and attrition.
In focusing on attrition, the research attempts to understand how and why cases fall off the grid of
the formal system. It finds that there are four main points of attrition: a) Deciding not to register, b)
After approaching the police, c) During investigation, and D) With magistrate/ prosecution. The study
examines each point at length. According to research findings, the support women get from their
families is the main determinant in reporting violence. Whether a case is reported or not also depends
on who the perpetrator is. The majority of rape cases occur within the family, and those have the least
probability of ever being reported, or even being disclosed to anyone. However, cases involving girls
and children are frequently given immediate attention, assistance and support, both from family and
from the police. Cases in KP’s urban centers get more responsive cooperation, since they have higher
visibility and media presence, and since the best police officers get posted to these areas.
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Once the case is taken to the police, there is a high probability that it will not sustain through judiciolegal process and discretionary practices of state authorities. The main nodes of attrition is at the
reporting stage where the police may consider the allegations to be false, or may attempt to negotiate
a settlement, or in the case of powerful perpetrators, allow them the information to intimidate
complainants. Police practice diverges from procedures set out in law, such as registering informal
account of what complainants say (called the ‘kacha parcha’) and conduct preliminary assessment
before deciding whether the complaint is valid or not. The police seem to have evolved their own
experiential understanding of degrees of violence and threshold of its tolerability, in departure from
the law.
Reasons that cases are dropped during investigations include the evidence being compromised; the
time lapse between the act and the reporting of it; the police not knowing how to proceed; DNA tests
not being conducted; the perpetrator not being apprehended; or biases of personnel, such as
investigators doubting case and deciding not to proceed. Complainant themselves withdraw the
complaint often because the perpetrator is often more powerful and resorts to intimidation and
threats, or the two parties reach an understanding; or one side pays off the other side; or a parallel
judicial system such as the Jirga decides a verdict. Complainants are frequently intimidated by threats
from perpetrators, or the alienation of formal processes – there is no victim preparation, witness
protection, court support for victim or communication with prosecution.
Changes in police procedures have brought some marked improvement. The complaint system is now
digitised, time bound and marked to a police officer, so if there is no action or follow up, they know
who is being negligent at which point and for how long. Once a complaint enters the system in a noncompoundable offence, it cannot be retracted. Trainings are now conducted by specialised institutes
such as the School for Investigation, School for Tactics, School of Intelligence and School of Explosives
Handling. The main branches of the police force (Operations, Investigations, Counter Terrorism and
Special Branch) are connected electronically and across districts. However, those who have any
dealing with the police in regard to women point out that there is no or little change in police thinking
and attitudes.
The report ends with a range of recommendations clustered according to area of intervention: policy,
capacity building, advocacy and stand alone. In each, the problems to be addressed are identified and
isolated, a form of redress suggested, the process and stakeholders/ partners delineated, and
categorized according to time frames required – short, medium and long term.

1.Background to the report
The research was designed with the purpose to “Create a body of evidence on systems and
procedures that impact access to justice for women victims of sexual violence in KP.” It was
commissioned by RSPN in collaboration with KPCSW (Khyber Pakhtunkhwa Commission on Status of
Women), supported by FOSIP (Foundation of Open Society Institute Pakistan). This report is part of a
triform study of state responses to the reporting of sexual violence in Khyber Pakhtunkhwa. The
overall study intends to examine:
a) Police responses when approached with such a complaint
b) The process of mandatory medico-legal examination
c) Courts procedures and the judiciary
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This report focuses on the first tier, on how the police respond to complaints of sexual violence
through focus on police processes and its nodes of interface with victims of sexual violence3. Its
central research question was ‘How can the policing system be made more responsive to cases of
sexual violence and its victims?’. The research was designed to be conducted in Peshawar and
Nowshera as field sites, meant to be indicative and not representative of problems with regard to
sexual violence in the province. Part of the initial impetus was to explore possibilities of setting up a
pilot intervention in Nowshera.

2. Research questions and methodology
The main research question ‘How can the policing system be made more responsive to cases of
sexual violence and its victims?’ was parceled into 3 research questions:
1. What do survivors and families of victims face in accessing and interacting with the formal
criminal justice system?
2. What are the internal constraints and external factors that contour policing on sexual
violence?
3. How can the policing system be made more responsive in dealing with sexual violence and
which structures can support the change process?
Subset questions were brought in for exploring different lines of inquiry under these three
overarching questions. The research questionnaires were designed around these:
1. What do survivors and families of victims face in accessing and interacting with the formal
criminal justice system?
What factors influence whether charges are filed against perpetrators or not?
What factors influence voluntary attrition/ retraction of cases once first contact with
the police is made?
2. What are the internal constraints and external factors that contour policing on sexual violence?
o
o

o
o
o
o
o
o

What are the attitudes and practices of the police on SV?
What has been the impact of recent legislative changes?
What has been the impact of recent police reform and outreach programmes?
Why are attrition rates high and at which points in the process do they occur?
What is the interface between the formal and informal justice systems?
What are the systemic and structural obstructions to change in responses to sexual violence?

3. How can the policing system be made more responsive in dealing with sexual violence and

which structures can support the change process?
o
o
o
o

What efforts have worked in KP and elsewhere in the country and how?
How can various stakeholders coordinate across and beyond the criminal justice
system and what improvements would bolster effectiveness?
What further legislative and / procedural changes are required? What practical and
strategic steps can be taken in the short to medium term?
Can a pilot project in Nowshera offer a viable, efficient, scale-able model for
replication?

3

‘Victims’ has consciously been used, rather than ‘survivors’ to include police handling of casualties in such
cases.
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4. The research process started with a meeting of service delivery institutions, state officials,
field experts and civil society representatives to discuss what areas within the issue of sexual
violence need to be explored and analyzed. The three main thematic areas were identified
through this process, with an additional strategic axis to explore possibilities of using the KP
Right to Services and Right to Information laws. A steering committee of experts was set up
for feedback. Based on solicited research proposals, lead researchers were chosen for each
theme and another meeting was conducted in Peshawar to fine tune proposals based on
feedback from the steering committee. Two follow up meetings brought the researchers
together midway, to learn from each other’s findings and assure the researches were on track.
The fieldwork was mean to be carried out in Nowshera and Peshawar, with key respondent
interviews and meetings with experts to be conducted in Peshawar and field outreach to local
communities to be conducted in Nowshera. This was since the researches were meant to
explore possibilities of programming to redress sexual violence to be located in Nowshera.
5. However, fieldwork in Nowshera was not possible because of delays in the government
granting NOCs to conduct field research in rural villages, as RSPN was bound by the
requirement of government approval. Consequently, select professional and working-class
women from Nowshera were invited for two focus group discussions but no fieldwork was
conducted in rural and peri-urban areas.
6. The research was designed to be entirely qualitative in nature. This was decided on in order
to minimize imposing predetermined responses and draw out experiential knowledge, as
open-ended responses allow an interpretive approach to investigating subjects within the
context of their own surroundings.
7. The research encompasses focus group discussions and semi-structured interviews of key
respondents. The inquiry format for key respondent interviews is annexed. The report also
includes two case studies of women survivors. The first of these relies entirely on news
accounts, since the woman in question can no longer be traced. The second represents a
phenomenon identified through this research of ‘diverted reporting’. A literature review
informs the analysis and is woven through the key findings. The desk review examined
publications, grey literature and media reports.
8. The final analysis draws on the research findings, perspectives of experts, on the expertise of
the Steering Committee and on consultations with KPCSW, RSP and F-OSIP. It is contoured by
the researcher’s experience of working in and researching on SV and women’s rights across
Pakistan (including in KP) for over 20 years. Its findings are meant to contribute towards
gender justice and improve state responses towards survivors of violence – in doing so, the
study qualifies as feminist research.
9. One methodological issue that cropped up and now shapes the report is that many of the key
interview respondents as well as women in FGDs had not even indirectly encountered sexual
violence and insisted on its low occurrence. However, the women wanted to contribute to the
discussions on policing responses to violence against women because of the high frequency
of domestic violence that all respondents had experienced or observed. Invariably women
underscored the need to develop redress mechanisms for violence against women and
insisted that such not be limited to survivors of only sexual violence. While this is detailed
later in the report, it is important to consider that in many places, women’s observations and
experiences of the police are located in police attitudes to domestic violence and not only
sexual violence.
10. A significant inadequacy of this report is not having covered prosecution. This oversight in the
initial commissioning of research and its design may have been because the prosecution
service and department were a part of the police until fairly recently. It is now a separate
service reporting to the home ministry whereas police the police chief reports to the interior
ministry. Many do not understand the division and there is still much confusion even at official
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levels about how this separation works and there is much overlap. As a result, the role of
prosecution services has been left out of the larger study.

Data Collection

Table 1: List and details of research instruments and respondents
Research
instrument
Key Informant
interviews

Number of
respondents
16 (List of
names
annexed)

Break up of respondents

Focus Group
Discussion

3

Case studies

2

1 with middle class women from urban Nowshera
1 with working class/ lesser educated women from urban
Nowshera
1 with prominent male community leaders in Nowshera

4 senior police officials in Peshawar
2 experts on SV working with women’s shelter
1 lawyer working on SV cases
1 NGO worker focusing on women’s rights
2 senior journalists
1 academic gender expert
1 national-level expert on SV
2 members of Nowshera DCSW
Chairperson KPCSW
Deputy Director of Human Rights Directorate

Women survivors of violence

A conscious effort was made to minimize any risk the respondents could face by agreeing to be part
of the study. The researcher ensured:
•
•
•

Participation was voluntary
Not use any method of visual record (photographs, video recording)
Allowing confidentiality. No identification, NIC number or address was asked for

During the introduction, the researcher:
o Explained the purpose of the study
o Communicated that there is no compensation for participating in it
o Explained that respondents will not directly benefit from participating
o Informed that while findings may be published, no information that can identify respondents
will be included

40

3. Introduction: Police Responses to Sexual Violence
Violence against women is common, almost routine, across all of Pakistan. While this report focuses
on Khyber Pakhtunkhwa, the province is no exception to the daily practical, systemic and structural
barriers women face in the struggle for their human rights and justice. The forms of violence may
change in response to context, such as varying with regions. A plastic surgeon interviewed in the
course of this study said he had conducted 25 reconstructive surgeries for women survivors of violence
in KP in just two years. “Disfigurement is such an immense trauma. But in my experience, it’s more
common in Mansehra side, in Hazaras. Their men cut off women’s noses or throw acid or break the
bones in their face. Pashtuns don’t do that; they just shoot them dead.” Or forms may morph in
response to laws. Five years after the prohibiting anti-women customary practices law was passed,
swara cases have almost disappeared. They don’t happen anymore because, as women in focus
groups pointed out, revenge and conflict resolution has gotten monetized and they exchange money,
not women/ girls. But where swara and ghagh are rare now, new forms have emerged such as halala,
which is still rare, and like ‘defaulting on marriage’, which is now extremely common – where parents
agree in principle to get kids married while they are children or still young, and when they grow up,
children refuse, resulting in feuds. Violence however, remains a reality for women to contend with.
There is some debate over the frequency of sexual violence, which was contested throughout the
course of this research on whether there was low incidence of sexual violence or low reporting of
incidence. While the issue remains inconclusive, there was enough validation through respondents to
safely assume that whether sexual violence has low reporting or low frequency, the crime of domestic
violence is far more widespread, to the point of being ubiquitous, followed by the frequency of honor
killings.
Against this context are the rising challenges faced not just by women who face the violence (as
detailed in the report) but also by persons and institutions attempting to support women. The earliest
private shelter for women survivors of violence in KP was forcibly shut down by an elected government
of religio-political parties in the past, on grounds that it was spreading obscenity and vulgarity by
breaking down the family system. More recently, national and international NGOs that advocate
women’s empowerment and provide relief services or run awareness campaigns have faced state
opposition, or face shrinking funds from international aid programs. Further, as Peshawar-based
senior journalist Farzana explained, “Anyone tries to help women are labeled as troublemakers,” says
Farzana. “I’ve seen this over past twenty years of journalism, they’ll tell us we’re creating issues so we
can get awards and recognition, we are western-planted agents, they actually believe such things.
Women’s cases really irritate the police. It’s just a headache for them and distracts them from their
‘hard’ cases.”
That there is a serious problem in the way police approaches sexual violence (SV) is beyond doubt.
Despite the recent changes in the provincial police, discussions indicate that these reforms have not
translated into significant change at an operational level and shortcomings of the system continue to
undermine and restrict survivors’/victims ability to access protection, redress and justice for such
crimes.
In the past three years, a health worker who was gang-raped in Nowshera accused the police of
destroying evidence after she filed a formal complaint. In Mingora, a woman tried registering a case
against her father-in-law for repeatedly raping and assaulting her while her husband was away from
the country – the victim’s mother told the media that the police demanded money for raiding the
house but even after payment, did not register an FIR. In Haripur, a 15-year-old was gang-raped and
the victim’s mother said police tampered with the evidence to protect one of the rapists who was a
police officer and pressurized her to compromise. In Peshawar, a transgender woman was raped and
when she tried to file a complaint, the police refused to do so and did not allow her to get a medicolegal examination either. All the above cases have been reported in the media.

41

Over the past decade and a half, many discriminatory laws that had made Pakistan’s legal system
asymmetric against women have been replaced and progressive laws for women’s rights have been
introduced. These changes have been a result of advocacy by rights based groups, women’s
movement as well as by an increasing number of women parliamentarians who worked across political
party lines to push these through.
Impunity for violence against women however has continued through these changes because of
societal attitudes but also because of deficits in the administration of justice. After enactment of such
legislation, the focus now must necessarily shift towards effective implementation of laws.
This research intends to address implementation issues by plugging knowledge gaps and identifying
strategic entry points for programming aimed at increasing capacity and accountability to meet legal
and policy commitments and eliminating violence against women.
The research started with the assumption that sexual violence is prevalent in Khyber Pakhtunkhwa (as
it is in the rest of Pakistan, and in the rest of the world). Almost all policemen, service providers and
women through a cross-section of communities said that while sexual violence did occur, its
prevalence was lower compared to other forms of violence women face, with the highest frequency
and intensity being of domestic violence. The research findings make the case that low documented
incidence of sexual violence may well indicate lower frequency, but is also a result of low reporting,
diverted reporting and attrition.
1) Low reporting: All the factors that inhibit reporting of sexual violence have been well documented
in other studies.
According to Khurshid Bano, member Nowshera DCSW, most of sexual violence she has come across
as an activist and women’s right advocate has been within families, which she says makes reporting
almost impossible. “The only cases that make it out are where there’s no family involved or if the rape
is extremely brutal and involves physical battery. Otherwise, only SV by strangers will appear in formal
legal system. But that’s where the accused is unknown, so it’s harder to apprehend the rapist.”
Literature also suggests that the likelihood of a victim reporting to police decreases as the relational
distance between victim and offender decreases. Police are most likely to be notified of sexual assaults
perpetrated by strangers.
2) Diverted reporting: The literature on sexual violence in Pakistan does not delve on this
phenomenon. It emerged through discussions in KP with the police, with staff of shelters and through
discussions with community leaders. Because of the stigma and barriers on reporting sexual violence,
by the time the crime is reported to the police, in many cases it is:
i)
ii)

Disguised as another crime, such as accusing rape perpetrators of breaking and entering,
theft, abduction or attempt to murder, or
Mutates into other crime, such as a victim’s suicide, honor killing or revenge killing of
perpetrator by the victim’s family, or onset of violent feuds.

“The police is right, rape cases rarely show up as rape cases,” Farzana corroborates. She is a senior
journalist heading a TV news channel’s bureau in Peshawar. She explained with an example. “In 2010,
there was this case where a father-in-law raped a woman and then killed her when she threatened to
go public. But the family knew about the rapes – the husband knew, the mother-in-law knew, even
the girl’s own mother knew. So who will file charges? It came up only once she was dead and for some
reason, the coroner wrote cause of death unknown’ and refused to accept family version. So it was
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clear in autopsy. But nothing happened because no one was willing to follow up or prosecute. My
point is that rape becomes an issue only when there is a dead body, because it’s a corporate reality. ”
The staff at the Noor Trust shelter shared another example, where a girl was raped by her maternal
uncle, her mother and brothers knew, and just got her married off to another man when she became
pregnant by her uncle. But after marriage, the girl told her husband. He divorced her and left her in
Darul Aman, and she eventually came to the shelter. So, what was a case of incestuous rape by one
man, showed up in the formal system as divorce and abandonment by another. In addition to social
mores and cultural codes, low reporting and diverted reporting partly also stem from people’s
perception and anticipation of state responses, but are not a result of case-specific police action. The
bulk of this report therefore focuses on the third phenomenon.
3) Attrition: Attrition refers to the process by which cases fail to proceed through the justice system cases that are discontinued and thus fail to reach trial and/or result in a conviction. Since the focus of
this report is on how police responds to sexual violence and not on delineating the phenomenon of
sexual violence per se, the study examines how police practices and attitudes discourage and
intimidate women survivors of violence. In focusing on attrition, the research attempts to understand
how and why cases fall off the grid of the formal system.
Holding the police to account for its professional failing is necessarily the key in ensuring
implementation of laws and increasing state responsiveness towards women survivors of violence.
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4. Stages of Attrition
Chart A

How the police should proceed as per law
Sexual Violence

Victim/ family approach police at police station
or call them to their home

File FIR in presence of women police
officers or female family member

Police inform victim of right to lawyer &
provide list of lawyers for free legal aid

Send FIR Copy To Magistrate

Start Investigation
Examine crime site/ Jai-eWaquwat

Provisional report issued

Order DNA test as per
law

Record comprehensive
statement of victim in
Gather testimonies

Send victim for medico-legal exam
with female escort

Get comprehensive reports of both

Submit challan/ charge
sheet to magistrate in 14
days

Survivor identifies
accused before
it t

Accused presented to record
plea/ absconds

Case file sent to the court
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The above flow chart is not KP specific and mirrors how the police deal with sexual violence cases
across Pakistan including in KP (with the exception of the case of children, explained later in the
report). The findings of the study show that the same issues and disruptions of process are found in
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KP. The levels of attrition are high because of actions of the police, the prosecution, the judiciary, as
well as withdrawal of the case by the victim herself.
The flow charts show there are four main points of attrition:
1. Pre-attrition/ Keeping silent/ Deciding not to register
2. After approaching police
3. During investigation
4. With magistrate/ prosecution
Another significant point of attrition is when the case goes to trial and is in the remit of the judiciary.
However, assessing this stage is beyond the ambit of this report and is examined in another part of
the overall study.
While this research was not designed for quantitative assessments, and in any case, the reported
cases are low in number (and often misleading) and not centrally compiled, attrition rates can be
assessed by looking at the following (usually significant) discrepancies in numbers as indicators:

4.1

What percentage of complaints (kacha parcha) result in FIRs?
What percentage of FIRs result in arrests?
What percentage of FIRs result in chalaans/ charge sheets?
What percentage of chalaans/ charge sheets result in trials?
What percentage of trials result in convictions?

Pre-attrition/ Deciding not to register

In the majority of cases, in KP as elsewhere, victims remain silent about sexual violence because of
familial and societal attitudes towards rape victims which are documented in most studies on rape,
such as victim blaming and the stigma of being ‘dishonored’ and the loss of virginity. Often when
victims do tell their families/ trusted persons, the families decide not to disclose cases and report to
the police, deterred by the public loss of face, shame, as well as fearful of reprisals, more so if the
perpetrator is powerful, socially and politically connected or wealthier than the victim’s family.
In a 2012 study on social and legal responses to rape conducted by GEP 4, 48% of respondents from
Peshawar said rape was not reported because of ‘badnaami’ (getting a bad name), and other reasons
included scared of being blamed for it, or wanting to avoid reprisals, including a lack of trust in the
police. 40% of Peshawar respondents said there is no reporting of rape because “It will be of no use”
(to report).
The women in the FGD said people live in denial that bad things happen around them and to them. So
it is not just men who don’t believe women, even women disbelieve their experiences. One school
teacher gave an example from her area where a woman used to tell her family about her husband’s
sexual perversions but they didn’t believe her or ignored it till the woman became pregnant and was
in labor and her husband told her mother to send one of her other daughters or to come herself for
him to have sex with while his wife was unavailable, and that is when her family became upset and
angered.
According to one senior police officer, the support women get from their families is the main
determinant in reporting violence. In cases of domestic violence, if the husband has no economic
utility, as in is a drug addict or is not earning, then her family supports the woman in reporting, but if
he is earning and contributing to expenses and is financially secure, they tell her to put up with it.
Whether a case is reported or not also depends on who the perpetrator is. Khurshid Bano, the head
of the Nowshera District Commission on Status of Women (DCSW) says that majority of rape cases
4
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occur within the family, and those have the least probability of ever being reported, or even being
disclosed to anyone. “That’s when the silence is complete. At times wife cannot even tell her husband,
how will she go tell some random policeman?” she asked.
According to the 2012 GEP study on social attitudes towards rape, of the nationwide responses, 47%
of respondents said it occurred in ‘deserted places’, including two thirds of Peshawar based
respondents, and another 45% of Peshawar respondents said it happened in ‘cultivated fields’. On the
other hand, 25% of total respondents said the incidence was highest ‘in own home’. 8% said it
happened at homes of relatives and another 10% said it happened in neighborhoods. So almost an
equal number of respondents said rape occurred in places and spaces familiar to the victim, and those
who said it was strangers and at strange locations.
In contrast, almost all the women interviewed for this study said the only rapes by strangers occurred
when sexual violence was a result of / motivated by enmities, whereas the rest were in the circle of
women’s families, relatives and neighbors or someone known to them in any capacity.
In KP, as in the rest of Pakistan, cases involving girls and children are frequently given immediate
attention, assistance and support, both from family and from the police. This is primarily because
children and girls often suffer severe bodily injuries and require medical assistance. Congruently,
questions around agency don’t arise. No one generally questions whether their consent was involved,
or if they encouraged or tempted the aggressor, the usual forms of judgment where women are
concerned.

4.2

Once case is taken to the police

Once the case is taken to the police, there is a high probability that it will not sustain through judiciolegal process and discretionary practices of state authorities. The main nodes of attrition are at the
reporting stage where the police may consider the allegations to be false, or may attempt to negotiate
a settlement, or in the case of powerful perpetrators, allow them the information to intimidate
complainants.
Legally, the police have no mandate to exercise judgment in the filing of the First Incident Report (FIR).
As per law, they are supposed to write whatever the complainant says, and then judge its veracity
during investigation. But what they do in practice is write out an informal account of what
complainants say (called the ‘kacha parcha’ and conduct preliminary assessment before deciding
whether they will file an FIR or not depending on whether they decide complaint is valid or not. Almost
all the women in both sets of focus group discussions did not know the difference between a kacha
parcha/ complaint and a formal FIR and were unaware that those were two different things. The back
and forth after the initial contact with the police and the delay in lodging the FIR results in later
problems and Zaman and Zia note, “Even a delay of a few hours can work against a victim, as evidenced
by various judgments that have resulted in acquittals.”
The police seem to have evolved their own experiential understanding of degrees of violence and its
tolerability, in departure from the law. For instance, in cases of domestic violence, police officers in
Peshawar said that if violence involved slapping, punching or light beating, it could be resolved
because “Legal intervention destroys families and there is no going back.” But if the violence involved
any weapon or even a blunt tool, or a heavy beating that resulted in fractured or broken bones then
that changed things and it was considered serious assault or even attempt to murder by the police
and a case was filed.
Policemen said this was based on their experience and concern for what women go through later.
They said often women want to return to their home but cannot once the case is filed because the
family will not accept her back. “If the husband throws her out, in majority of the cases, the natal
family will not take her back and most are not educated enough or confident enough or qualified
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enough to earn on their own. How will they live? Where will they go?” said a senior police officer. “If
it’s just being slapped around, after the initial shock, women reconsider their options. Then they tell
us police officers that ‘make him swear he will not do it again and then make him take us back’. And
that results in a big problem because everyone feels humiliated and we end up becoming marriage
counselors, which we don’t have the time for and nor is it our job. Why do you think a high divorce
rate is an indicator of women’s empowerment? But serious violence is different because there is
threat to her life. Then we act.”
Another senior police officers echoed this and went on to explain, “You all look at western countries
and say women here should be empowered like them, but look at the state support there that makes
empowerment viable. Women who are single parents can get subsidized housing, free schooling for
children, food stamps or some form of welfare payment for children’s wellbeing, some level of child
support services from state, and a legal system that ensures that the man pays some child support.
And those women are educated because of compulsory schooling laws and can get some job or the
other. Despite that those women still face a struggle. But you expect women here to get a divorce and
go off on their own without all that, without even family support, and for them to be fine. I don’t know
what world you people live in.”
The same attitude was reflected in the interviews about women who run away from their families.
One police officer explained in some detail. “Runaway women are a common phenomenon. If
unmarried women leave to marry someone, that’s up to her, but if its married women then adultery
is a crime punishable as per law. You all keep seeing us as the bad guys but we do things to help
women. In these cases, we file cases of 365 B ‘warghala kay ley gaya’, ‘abduction to compel/seduce
woman into marriage’. We do this to give her options. See, if she has gone with him with her own free
will, she can say so when we find her and then we give her over to the Darul Aman till she figures out
what to do, because her family will in all probability kill her if she goes back to them. But on the other
hand she has the option of reconsidering, and they always have second thoughts after the first few
weeks of eloping. Its’ probably a hormonal surge, I don’t know, but most married women who run off
with men want to come back in 2-4 weeks. So this gives them an option to come back and say they
were forced in which case families can take them back, or of course, to say they went willingly.
Sometimes it is more serious and she was actually forced. Then we file 496-A, saying he’s abducted
her to sell her.”
Shabana, who works at the only private women’s shelter in Peshawar said she had seen the police
make such decisions many times. “The police are not necessarily evil. Sometimes they do this stuff
convinced that it is in the best interest of women, they do these deals or agree to retraction to help
better women’s lives. But who are they to decide what is in the best interest of women?”
However, senior police officers were adamant that they did not do any mediation or exercise
discretion in rape cases, though they said sexual violence was rarely reported. “Yes, we send many
though not all domestic violence cases to DRCs but never in sexual violence. Rape cases barely show
up. When they do, we know it’s a very serious charge,” said one of the police officers. Another officer
explained in an interview, “It’s not true that we send rape cases to jirgas or families to resolve. That
would create a bigger mess in the future because it would lead to revenge killings and result in a blood
feud. That’s even worse for us. So the cases you hear of police sending back to jirgas is in all probability
of domestic violence. If women you speak to are saying we do that, then they are responding to
questions about sexual violence with answers about domestic violence.”
In any case, it remains difficult for women to access police stations, and are extremely intimidated and
insecure once they do. The police biases were reflected in the interviews documented for this report.
One senior police official said on record, “We understand how difficult it is for innocent women to
approach police stations. The women who do, their background is different. They’ve been married
two three times, or are estranged from family or have bad reputations so don’t need to care what
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people say. Innocent women who have been wronged rarely approach police on their own. I, with my
education and global exposure can see that, so imagine what a low ranking officer with no exposure
and little education thinks and how they interpret it.”
The question of police biases was put across to senior police officers in the course of study. They
largely admitted it was a problem, though less so now than in the past, and said that there had been
changes in the top tier though more effort had to be made with lower ranking staff (detailed later in
the report.) “We are also products of this society, we can’t import people. I’ll give you an example.
Our constables wouldn’t wear helmets and bulletproof jackets because they said locals would call
them cowards (buzdils) and make fun of them. Those locals were their relatives and friends and their
opinion really mattered to the constables, they couldn’t lose face publically. So we would keep telling
them but the moment the seniors left, they’d take them off. My point is that on gender, there is a
lifetime of belief they have to undo, and that takes time. And look at the conditions we have to work
in and everyone wants immediate results,” explained Peshawar SSP Sajjad Sahibzada.
The research respondents agreed that there had been some notable changes in the police making it
more responsive, though they also explained the caveats. Cases in Peshawar, Mardan, Nowshera and
Abbotabad do seem to get good police responsiveness, cooperation and support. According to the
respondents this is because these are high visibility urban centers with media presence so cases get
highlighted; secondly because the best police officers get posted to these areas. In most other areas,
respondents said the old system persists, according to shelter staff and lawyers and even some police
officials agreed with this assessment.
Respondents also pointed out that the location of criminal act also determined what will be reported
and consequent redress actions. On the whole, they observed urban policing was more responsive
than the rural area police force. Areas with strong tribal affinities required precarious policing because
most cases were decided through jirgas and the police would face strong reaction if it went against it
(though the same respondents pointed out that in Swara cases, the police were able to challenge Jirga
decisions – detailed later in the report). Senior journalist and bureau chief Farzana pointed out that
the demarcated political constituency also mattered. “Whether the MNA of the area is powerful or
not, tribal or not, whether he is a part of the opposition or ruling party, all these things matter. For
example, in Pervaiz Khattak’s area, nothing negative can be reported. The claims are wrong that there
is no political intervention in the police.”
Almost all the respondents said that sexual violence by a stranger has a higher chance of being pursued
by the police, as opposed to when violence was inflicted by family members.

4.3

During police investigation

Cases are dropped during investigations because the evidence is compromised, the time lapse
between the act and the reporting of it is too large and the police don’t know how to proceed, DNA
tests are not conducted, the perpetrator cannot be apprehended, or investigators doubt case and
decide not to proceed. The victim may also withdraw case for previously identified reasons.
The staff of Noor Trust shelter were exasperated with the police’s level of competence. “They don’t
know how to collect evidence. They don’t know how to map a crime scene. They even put in the wrong
section in referencing law (dafa) and often the court has to tell them to change the FIR,” according to
Shabana and Zafar.
Khurshid Bano, the Nowshera DCSW member qualified this and stated that there had been a definite
improvement in the police force, but evident only at the level of ranking officers, who have become a
lot more responsive. The lower cadres remained the way they were. Lawyer Rakshanda Naz pointed
out that lower grades policemen like the muharrirs who write FIRs have no exposure. “They often
don’t even know what changes have happened in the law. They are sent notifications by the
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establishment department but they are filed without comprehension, at times, without even reading
it. The efforts for change first focused on top officers, which made sense, but now need to filter down
and address those down there.” Further, journalist, bureau chief and ex-KPCSW member Farzana said
that changes have come about in operations and procedures, which was a good thing, but there is no
or little change in thinking and attitudes.
A senior police officer accepted that attitudes and beliefs had not changed and that would be
necessarily gradual. “There are 25 registers and the entire policing system revolves around these.
Everything beyond it gets choked, it’s a colonial system that’s sedimented over time. You can’t do
away with it overnight, it needs to be steadily chipped away. And despite what others say, there is a
difference between urban and rural policing. Dir and Swabi is different from Peshawar and Mardan.
Police works differently, and yes, political pressures are still there, which makes them quash cases.”
The police officers pointed out that it was not accurate to lump all forms of violence against women
as an area of police negligence. They said that realistically, the forms of VAW determined the
approach. One officer explained, “There is a huge pressure to crackdown on Swara cases, and none of
them go unaddressed anymore. We don’t allow zamanat on honor killings anymore, and almost 80%
of murders of women are honor killings. Rape cases we come across very few of, and usually the victim
and family cannot sustain the pressure of repeated testimonies, intimidation by accused’s side,
financial burden, social rejection and they cave in. If they don’t, we know how to proceed now. The
exception to these is domestic violence. If police intervene where a divorce hasn’t happened, it makes
things worse. So for the woman’s sakes we say that ask your family or local Jirga to help out. Unless
she has decided to leave him and wants divorce, then we step in easily.”
Policemen said that their skills in investigation had improved and they now knew better on how to
proceed in sexual violence cases. One of them illustrated, “The School of Investigation in Hayatabad
has modules on dealing with rape cases, which includes simulation rooms. It’s in our curriculum, we
cannot get promotions before going through this. But it’s a very recent thing. Rolled out this year, but
from now on, things will be different.”
The problems that persist cannot be wholly attributed to the police. During case investigation,
especially in cases of sexual violence, the issue of DNA testing remains to be resolved in all provinces.
The new law on rape makes DNA testing compulsory in rape cases but does not clarify who should
bear the costs. DNA tests are expensive, and at the moment can only be done in two or three cities.
In KP, this means sending samples to the laboratory in Lahore. The police have no budget for these.
Neither does the prosecution and nor are there any government instituted funds. So victims are asked
to pay for them and many of them cannot afford to do so.
Police officers said that examining attrition should include the fact that often the complainant herself
withdraws the complaint because the two parties reach an understanding, or one side pays off the
other side. However, women’s rights advocates and practitioners said this was the police’s way of
absolving themselves. They pointed out that sexual violence was not compoundable so police should
proceed whether the victim withdraws complaint or not. Many respondents said that victims of sexual
violence were already suffering on many accounts, and it should not be their responsibility to also
battle the legal system. They pointed out that the victim herself may also withdraw the complaint
because of alienating procedures she has go through which are difficult to understand, or be
traumatized by repeating what happened multiple times to multiple people, or be treated badly.

4.4

When case is presented before magistrate

Attrition also occurs when prosecutors do not move for trial because of lack of evidence or doubts on
veracity of claims, or because of their own biases. At this point case withdrawal by victim is not
straightforward as it is not permissible in non-compoundable crimes. However, settlements are
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reached out of court because of the role of informal judicial systems like jirgas (outlined later in the
report). Complainants are frequently intimidated by threats from perpetrators, or the alienation of
formal processes – there is no victim preparation, witness protection, court support for victim or
communication with prosecution. Zia and Zaman note in their study, “There are no specific obligations
on the criminal justice system service providers to keep the victim informed of progress of the
investigation and any decisions they make….there is no communication with justice system service
providers, and that there is little opportunity for victims to provide input into decisions made at the
reporting, investigative or court stage. The lack of victim-engagement strategies contributes to
increased victim stress, humiliation and intimidation during the legal process.”
When the case is brought to the magistrate, complainants at this point often say they cannot identify
accused or the wrong person has been arrested or change the story they narrated, resulting in the
case being dropped. In cases that reach trial, the accused if often acquitted for apparent gaps in
evidence and prosecution and conviction rates are low.
The police officers said that victims and their families often inadvertently mess things up. “When
someone is going through pain and trauma, they are angry and want to lash out and hurt those
associated with the situation. So they will name 7 people in FIR, only for us to find out that 4 of them
were not even in the city and were in Dubai or Karachi or something. So the judge will throw the whole
thing out, even though 1 or 2 of them will be rightly accused and guilty, but the judge will chuck out
the whole thing because complainant lied about part of it.”
However, changes in police procedures have brought some marked improvement. The complaint
system is digitized, time bound and marked to a police officer, so if there is no action or follow up,
they know who is being negligent at which point and for how long. According to the police, once a
complaint enters the system in a non-compoundable offence, it cannot be retracted, whether an
agreement or Razinama is reached or not. Then what the complainants do is destroy their own case
by giving conflicting testimonies in court. “The court doesn’t usually summon us and we don’t go on
our own to follow up cases, we are already overburdened, so we can’t say what happens in court,” a
senior police officer explained.
Women’s rights advocates and lawyers in KP said that while it was correct that out of court
settlements changed the testimony complainants gave before the magistrate, they highlighted the
corrosive role of both, the police and the magistracy.
Zafar, who works with the Noor Trust and heads the shelter program, prior to which he was a
journalist, and said that in his fifteen years of work, he has never seen convictions on cases of violence
against women. “I have never seen it. Not once in 15 years of reporting and working for survivors.
Never. It's either compromise and settlement, or bail and deferred court dates till infinity. No
convictions.”
The police are required to give their own assessment before the magistrate. Though the magistrate
can override the police assessment in principle, they usually do not, more so, if the police says they
believe the charges are either false or motivated by other reasons, or not enough corroboration to
withstand trial.
Even if the complainant changes their testimony or refuse to identify the accused (hostile witness) for
any reason, the police as well as case law experts say the magistracy knows what is going on. “Jirga,
money, compromise, whatever the reason is, the magistrate knows the witness has gone hostile
because of some compulsion,” said a senior police officer. But rights activist and lawyer Rakshanda
Naz points out, “The magistrate does not need to accept it. When it’s a crime against the state, and
sexual violence definitely is, they can still proceed to trial and order further investigation, or assure
the complainant of personal safety and draw out whatever has compelled them. They don’t. Qisas and
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diyat laws have created a culture of compound ability even when not directly applicable, such as in
cases of SV. The magistrates let it go and don’t perceive it as a crime against the state.”
Khurshid Bano, member of Nowshera’s DCSW explained the kind of pressures the victim faces, of her
own trauma, family stigma, lawyers’ indifference and asymmetry of the entire criminal justice system.
“It’s too much for her, when she doesn’t even understand the procedures. There are no witness
protection programs. She has to go back and live in her community, there is no support for her
otherwise she could relocate and go somewhere else. No housing, no social protection, no state
protection.” Khurshid gave her own example of when she tried supporting a woman who had been
sexually assaulted, Khurshid herself faced threats and intimidation tactics, including rape threats and
threats to abduct her daughter.
Attrition on part of the police can stem from a) technical incapacity, such as not knowing how to
preserve evidence, draw a crime scene map, incomplete forensics, b) inadequacy of resources such as
not having budgets to conduct DNA tests, have transport or time to go out and investigate hence
reliance on admissions of guilt, and c) the biases of police personnel, like not filing FIR because they
don’t believe the victim and make judgments based on her dress and deportment, composure,
character and history of relationships taken as indicator of consent.

5.

Out of court settlements

This refers to agreements reached by the complainant and accused to resolve the matter in ways other
than by undergoing trial and without judicial intervention. While out of court settlements are common
throughout the world and accepted by the judiciary in many countries, in traditional and transitional
societies they have different impetus and implications. Complainants who are disadvantaged (socially,
economically or belong to marginalized communities) are often pressured into accepting ‘solutions’
that further entrench their disadvantage and frequently their acceptance of it is less an act of a free
agent than it is a silencing.
This is illustrated by looking at how the arbitration/ adjudication happens outside the formal system.
In the context of KP, it is mainly the Jirga, which refers to tribal/ clan councils, local institutions of
conflict settlement that incorporate prevalent local customary law and rituals. The Jirga has been
explained as “An all-male institution where designated ‘honorable men’ – mostly family headmen,
village elders, tribal chieftains and landholders arbitrate conflicts and give solutions that focus on
restoring societal equilibrium rather than justice and human rights of individuals. The collective
decision is socially binding on the parties involved.”
The term ‘informal justice system’ is misleading. Firstly, these are not justice systems – its primary
concern is to maintain equilibrium in society and not to bring about justice. Secondly, they are not
informal, in the sense that they have their own established mechanisms, practices and
documentation. It would be more accurate to refer to such community based decision-making forums
as non-state judicial systems.
“The Constitution of Pakistan through Article 8 explicitly states that any custom or usage that has the
force of law, to the extent that it is inconsistent with the (fundamental) rights listed in that chapter, is
void to the extent of such inconsistency – these include due process, fair trial, and a number of other
rights that are not, and cannot be observed by the local Jirga’s
According to research respondents, Jirga’s are part of the main reason that the formal judicial system
gets thwarted in KP. The razinama says the Jirga has decided and submits it in court and court accepts
it.

52

“At one time Jirga’s seemed to be weakening but then it got revived and morphed through local
governments and through ADR. The original Jirga system has been corrupted and now there’s no going
back to it, you have to figure out how to fix this new one,” said Shabana of Noor Trust.
But FGDs with women showed a different picture, where they said power of Jirga’s was lessening,
diminished over time because of individualism and notions of individual rights. According to them, the
numbers of unsuccessful/ inconclusive Jirga’s has increased, as has the number of Jirga decisions
which parties don’t find acceptable and reject verdicts of. “Congruently, people don’t listen to elders
anymore, and the reverence for Mashiraan is gone. Now the young generation feels like they know
what’s best, they don’t need the guidance of elders, they know everything, and elders are stuck in
time. So, they don’t listen,” said one of the women in the FGD, to the agreement of the rest.
A senior police officer pointed out that while Jirga’s were previously a consent generating mechanism
for social justice, now they are money driven processes and the Jirgamaar are paid for. In fact,
according to the senior police officer, they have developed their own economy where touts hang out
outside thaanas and set up/ refer people to Jirga’s for arbitration and get a percentage cut for
reference. “Jirgamaar touts, like in tourist shops, you send customers their way and get a cut from the
proceeds.”
In the focus group discussion with men, including male community leaders from Nowshera, most of
them observed that Jirgas are not as powerful as they were in the past; they depend on social pressure
for acceptance of outcomes, and apart from withholding amount payed for Jirga (zamanat), can wield
no other threat. Where decisions require violence (such as killing), the jirga does not carry it out on
their own and entitles the aggrieved party to do so.
Lawyer and women’s rights advocate Rakshanda Naz observed that, “The Jirga system was weakening
but has been revitalized by things like Riwaaj Act and DRC. 5 Previously they made ‘numbardaar’ or
‘islahi’ committees, now they call it DRC like they’ve introduced something radically different. It’s the
same logic as the Jirga, no matter who sits in it and what its composition is. It’s about settlement,
about restoring status quo and not about justice.”
Still, women in the focus group discussions pointed out that jirgas still have an advantage in that they
can ensure implementation, even in things like child maintenance. Very few women had heard of the
recently instituted Alternate Dispute Resolution system (ADR) referred to as DRCs (Dispute Resolution
Councils). Among those who had, said they preferred DRCs to jirgas as they had better outcomes for
women.
CASE STUDY: SAIRA
Case status: Multiple and repeated rape episodes within marital family, involving two different
brothers-in-law (dewars), and sister-in-law’s (nund’s) son. Husband knew but told her to bear with it.
She stayed in this marriage for 12 years but has now left and has filed for divorce. She did not
formally press rape charges. In one of the times of particularly intense battery and rape, she called
the police, assuming they would see her condition and arrest her brothers in law. Instead, the police
just took her to her mother’s house and left her there. No charges were filed and no medico-legal
examination was conducted.

5

DRCs are committees are formed by District Police Officers for conflict resolution. They comprise of 8 to 10 men and 2
women and work as a midway point between jirgas and the state, as one paralegal put it. However, mediating criminal
cases is not in their ambit and they are supposed to resolve civil disputes. The reservations that paralegals had about
dealing with criminal cases such as sexual violence have been examined in a separate part of the study, in the report on the
judicial system.
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(Interview format converted to first person narrative and questions removed. Her real name has not
been changed; she wanted to be identified and demanded whoever read this should try to help her.)
I am talking to you openly because I have nothing to lose. People already think the worst of me, I
have been maligned and people believe horrendous things about me and nothing I can say or do will
fix it so I am no longer going to even try to fix that. I want to fight for justice now, not for social
approval. All these things happened to me because I am poor, because I am a woman and because
the abusers knew that the fear of what others would say would keep me silent. I am done with that. I
know that money is all that counts and humanity means nothing.
I was raped multiple times over years, by multiple people, all of whom lived in the same house as me,
the house of my husband and his family. And my husband knew all along. Once when my brother in
law attacked me, my lips were black, my arms and body blue after the assault. When I showed my
husband, he hugged me, took care of me and told me to move on, it would all be okay. He showed
me love and affection but never stood up for me in front of his family, never tried to stop it.
Sometimes he would have tears in his eyes when I would narrate what they did, he believed me,
never doubted me but never helped me either.
I’ve left. They have my children, and they can keep them. They have turned them against me, you
should hear what my children say about me now. I haven’t seen my kids for three years. My 13 year
old daughter gave statements against me and said I slept with lots of men, that I would leave the
house and go to other men all the time. My brothers-in-law have publically said that I was interested
in this other man and I slept with him and have gotten my daughters to corroborate what they say. I
am willing to swear on the Quran that these are lies, these are false allegations but no one listens.
My daughters, I will never forgive them, I will not forgive them the milk I breastfed them.
My husband’s family has money. My natal family was also not poor at first, my father was a malik,
he had money and land, but his curse was that he had no son. When he died, his brothers took over
all the land. We used to live in Karachi at that time but the land was here, in Nowshera, and my
chaacha and taayas took my father’s land and sold it for 30 lakhs. We still had a little, so they agreed
to sell my mother a small parcel of land for money.
I am married into my father’s family; my husband is my second cousin. He is a truck driver. I wasn’t
raped every day, they would look for an opportunity “Mauqa” when my husband wasn’t home and
was on his trips. My husband chose me for marriage, it was not arranged when we were children, he
wanted to marry me. But when it came to his family’s abuse of me, he would stay quiet and tell me
he had to because he had no choice, it was his “majboori”.
They beat me, tore my clothes, raped me, but the stigma is mine, not theirs. Even my own mother
keeps quiet about it and is ashamed of me. I am called “Mateeza” by everyone; the one who runs
away from home.
In my husband’s home, there was a big joint family. They are five brothers in all, all married, and they
have 2 sisters. The women knew what was happening with me, my mother-in-law knew and both my
husband’s sisters knew. They were kind to me, they were never abusive, but they use to tell me to ‘try
not to tempt them’. But the rapes would happen when my mother-in-law was not at home. They did
so with one of my brother-in-law’s wife also, but she made her husband leave the house with her and
now they live separately. It was that all the men in the house were bad, including my father-in-law.
My husband never took a stand.
I tried to kill myself many times. Once I ate 40 tablets together, I don’t know what tablets they were.
Another time I swallowed a whole pack of detergent. Another time I drank a bottle of Mospel
(mosquito repellant). Another time I doused myself in kerosene oil and set myself on fire. Each time I
survived because my husband or one of his brothers or other family member would act immediately
and take me to the doctor. I wanted to die.
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When my daughters started growing up, I was scared for them and told my mother everything but
she told me to keep quiet and trust my husband.
One time the abuse got very bad, my brother-in-law beat me badly for trying to resist him and raped
me violently. I thought I was going to die. So I called the police. They came. The police saw what
condition I was in. They immediately took me to my mother’s house. I thought they would arrest and
punish my brother-in-law but at that time, they did nothing except take me away. A few days later,
the police even dropped by at my mother’s house to see how I was doing. Then I told them everything
that had been happening to me and said if I died, it would be their responsibility and to put it on
record. So they told me to come to the police station when I recover and feel better.
A few days later I went to the police station. I told them everything again, and told them I had left my
marriage because of my dewars. The police called my dewars to the police station. Two of them
came, one among them being the rapist. He told the police to let him take me away because he
needed to kill me for what I had done to their family honor by speaking out, and then he would
surrender himself to the police and they could hang him, he would be totally fine with that. The police
got angry and threw him out of the station and said that they would refer the matter to courts and it
was a court case now.
I filed for divorce. The court summoned me and asked if I wanted to go back to my husband. I told
them I was willing to be with my husband but would not go back to his family and live with them.
Then my husband said I should just stay with my mother.
But I know I am a burden for my mother, she doesn’t want me there and I don’t want to be there
either. I just want to live my own life, start living for myself, and for the first time, to do what I want,
what is best for me. Relatives who come to my mother’s house call me a “paleet aurat” and turn
away from me. My mother doesn’t say anything to them, she agrees with them.
The jewelry and furniture my family gave me is still at my husband’s house and they are refusing to
give it back, I want it back from them. I want to get a job. I can get some small employment, like with
police, doing security checks at check-posts or stitching or something, any job in which I can earn
enough to survive on my own. I have had a horrible life, now I am not interested in any compromises
or sacrifices or bothering about people, I want to live my own life how I want now.
I know it can be done. There is this TV program ‘Zamana mera hai’. In the drama serial, the woman
has had a painful life and has suffered as I have, but she pulled herself together and got a job and
earned her own money and she was fine. I draw strength from her, I know women can make it on
their own.
My brothers in law have long beards, they go for umrah and hajj, they say they are devout believers
in Islam, and they did these things to me. I am not going to try getting people’s approval. No one
helped. And the courts - all they do is give me another date whenever I go. I know Khula is my right,
but I also want my things and assets in my in-laws’ possession, but courts just give me the runaround.
I don’t have money - I borrow money to even travel to court.
The police were sympathetic and concerned about me but didn’t do anything. Just like my husband.
My lawyer is also nice to me, but what should I do with all these nice concerned men? None of it
amounts to anything, no real help, nothing works for me, there is no real justice.
Saira’s case raises and illustrates many points highlighted by others for this study. She decided not to
file rape charges because she doesn’t trust the system and feels she would be put through an ordeal
with no favorable outcomes. This is not merely her assumption. The system had already repeatedly
failed her. The police for instance, when she reached out to them for protection simply extracted her
temporarily from the violent situation and took her to her mother’s house without investigating or
filing charges, though they expressed concern for her wellbeing. The police did not ensure her medico-
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legal examination was conducted despite the condition they found her in. Her brother-in-law asked
the police to let him murder her and then would give himself up for arrest. They told him to leave the
police station, not taking his statement as announcement of intention to murder and not proceeding
against him based on death threats.
She had already attempted suicide many times and was taken to hospitals and doctors but none of
them told her how to get help, whether legal, psychological or logistical. There is no compulsion on
doctors to report any sexual violence that they treat – though criminal cases involving traffic accidents,
gun or knife injuries or attempts on life must be referred to government hospitals with medico-legal
officers on premises. The courts tried reconciliation between husband and wife, and when that didn’t
happen, embroiled her in sporadic trial hearings and inordinate delays and two years later, she has
still been able to recover her belongings and assets at her husband’s house. The system failed Saira
repeatedly, so she has no confidence in its ability to give her justice, hence her decision not to file rape
charges.
Saira gave this interview when she had ‘nothing left to lose’ similar to what other rape survivors have
said on why they approached the media. Mukhtara Mai for instance, said that going public was less
an act of defiance than her conduit to death because since suicide is forbidden in Islam, she thought
that by going public she could trigger her death without sinning, as the other side would kill her for it.
Women who feel they can salvage their lives remain quiet about the violence the face.
Her case highlights the near-impossibility of speaking out on sexual violence within families and the
collective collusion in this crime. Her husband’s family, including women in the family knew what was
happening. Her own mother also knew but no one spoke out or tried to stop it or get help, including
her husband. This takes them beyond being silent bystanders to being enablers but the law does not
treat them as accessories in crime.
A look at Saira’s life prior to her rapes shows the layers of vulnerabilities built up her defenselessness
over years. Her father died when she was young and she had no brothers, putting her and her mother
at the mercy of her father’s relatives. Son preference is not just an attitudinal issue but one that is
ground in material realities of people’s lives, where women-only families are disadvantaged. She could
not claim any property rights over her father’s assets and lived on whatever her relatives spared for
her. This accentuated her vulnerability since there were no men in her family who could stand up for
her – made worse by the fact that she married someone from her father’s extended family. She
explains the asymmetry of power in material terms, repeating that she was poor and her husband’s
family was wealthy so she could not expect justice. Leaving the situation of abuse has cost her the
custody and affection of her children, public disgrace, slander and ostracism even at her mother’s
house.
Her case, even though it does not reflect a full encounter with the criminal justice system since she
did not press rape charges or have her case investigated and taken to trial, provides a lens for
understanding the act of crime is also an intersection where vulnerabilities and discriminations of the
past act upon the victim and determine present responses and limit and shape their future course of
action.
Saira is not even attempting to fight for justice. She doesn’t want her children’s custody or her
mother’s acceptance or for her brothers-in-law to be imprisoned. She only wants whatever little assets
her husband’s family has confiscated (jewelry, money, some furniture) so she can start rebuilding her
life and get a small place and a job, away from her family, both, natal and marital.

7. Improvements in the police
The police force in KP has been a focus area for the KP government since the party elected to power
had announced its police reforms with fanfare. Subsequently, many programme interventions were
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designed by various donors and NGOs to improve police efficiency as marked as a priority area for the
government. (Get examples from somewhere, the initial listing & outlay is now lost). Many
respondents cited the KP Police Act 2017 as a turning point.
According to senior police officials, many of the issues raised by experts and analysts in this study are
carry-over of things that were in practice over a decade ago but now have been resolved. “Their
experience is from before but they think it’s still the case whereas it’s not. The KP Police Act 2017
changed things. Part of the problem is they assume things don’t change and project their past
experiences on the here and now,” one officer explained, in sync with the others.
The officers spoke at length about professionalization of police. According to them, transfers and
postings are now mostly autonomous and there is little political intervention. Each policeman has an
official phone and mobile number. Trainings are now conducted by specialized institutes such as the
School for Investigation, School for Tactics, School of Intelligence and School of Explosives Handling.
The main branches of the police force (Operations, Investigations, Counter Terrorism and Special
Branch) are connected electronically and across districts. There is a SIM in every police naaka with
details of all proclaimed offenders and FIR details, anyone’s ID card number can be entered anywhere
and details come up.
Police officers also said that their intra-force communication flow has improved, they have thematic
WhatsApp groups. All laws are translated to Urdu and sent to every police station in both English and
Urdu. They try to keep the FIR short and are more open to amending it to add or subtract charges in
it afterwards as well.
However, the police officers were aware that apart from procedural changes, the impact of changes
in approach and perspective approach was confined to ranking cadres and would take more time to
percolate to the juniors who were inducted at the lowest level and worked their way up. They also
admitted that the impact was uneven, with a higher concentration in urban areas and that the
extension of policing to what were till recently the tribal areas would create further challenges for the
police force.
There was also some discussion on women police officers and women police stations. None of the
women in the focus group discussions (except the lawyer and the paralegal) knew that women police
stations existed. Khurshid Bano pointed out that even if they did, it was almost impossible to physically
reach the women’s police station in Peshawar. Shabana at Noor Trust said their only utility was that
of a lockup for women.
Two senior male police officers said that initially, the police had started to work towards gender
mainstreaming and were trying to have women police in every police station instead of having
dedicated women police stations. But the entrance of DfID money derailed that because they
supported the making of model police stations with women officers, therapists and so on. As a result,
efforts were localized to a few stations and the mainstreaming approach was abandoned. A Police
officer explained, “The entire focus went on these high visibility media savvy model stations, where
for women there were therapists and legal aid and community liaison officers. So these model police
stations are supposed to be places where terrorists should feel scared and deterred and also women
should feel comfortable like it’s their second home. It doesn’t work that way. Give the women therapy
by all means. But makes no sense to do so at a police station. And now the women’s desk option has
been abandoned, which was much better.”
Lawyer Rakshanda Naz stated that the mainstreaming approach was better since it had wider
outreach. According to her, “The government announced 57 women’s desks but not more than 11 of
them ever operated, mostly through Aitibar money, which has dried up now. So instead of these
projects, we need to institutionalize change, like by working with police academies such as the one in
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Hangu. This approach has worked well with the judicial academy and federal services academy.”
The police remain a crucial actor in redressing sexual violence and generally violence against women.
The KP Police Act 2017 starts with important correctives. The new anti-rape laws create important
accountability and transparency tools that can be used for implementation.
According to the new law on rape legislated in 2016, negligence or partisan enabling of attrition by
the police is now a punishable offence. The law amends the Pakistan Criminal Procedure Code in the
following way:
“Whoever being a public servant, entrusted with the investigation of a case, fails to carry out the
investigation properly or diligently or fails to pursue the case in any court of law properly and in breach
of his duties shall be punished with imprisonment of either description for a term which may extend
to three years, or with fine, or with both.”
“Whoever intentionally hampers, misleads, jeopardizes or defeats an investigation, inquiry or
prosecution, or issues a false or defective report in a case under any law for the time being in force,
shall be punished with imprisonment for a term which may extend to three years, or with fine, or with
both.”- Amendments to CrPC, Anti-Rape Law 2016

8. Towards Solutions
8.1 Why ‘solutions’ don’t always work
Incomplete understanding
Senior police officials pointed out the need to develop deeper understanding of not just the issue
under study, but of the context in which solutions are expected to work. One officer who did not want
to be named explained with an example. “Many of these NGOs are clueless. That day these women
descended on my head, they had started some school for street children but the kids refused to attend
or they kept running away even when their families/overseers agreed to let them be at school. So
these women came to me and insisted that we threaten the kids with lock up and arrest if they don’t
go to school. Now street kids are police informants, they give us the best on-ground intelligence. Am
I mad that I’ll go around threatening them?”
“Piecemeal approach,” said another senior police officer, “People don’t understand what a system is
and how it works and sustains. So everyone jumped on fixing the police bandwagon and no one
worked with the prosecution. That’s a different set; they work under the Home Department. They are
‘nalaaiq’ and are a mess.”
A police officer explained systemic problems. “The police is also a product of this society. The
constabulary is locally drawn. This in itself has consequences. The police from Charsadda or Dir for
instance belong to its local political structure and hierarchy and clan loyalty and kin network. These
structures are very strong in rural areas. Then there is no media spotlight, which we have to deal with
constantly in Peshawar. They can get away with a lot over there. Like they all know that these random
deaths of women are suicides by swallowing pills farmers use for wheat stock preservation, but they
won’t look into that.”
The police officials anticipated that such problems may compound now that FATA will be policed with
the rest of KP and will have policemen drawn from FATA. According to them, these are not
unmanageable issues but that issues can be handled once there is recognition of the issue, and it is
the recognition that is missing.
The Bureaucracy
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In KP, as in the rest of Pakistan, professional experts decry the glacial pace of bureaucracy as an
impediment to change. Delaying is not just inefficiency but a strategy, a weapon of mass obstruction.
The KPCSW was designed as a solution to problems women face in accessing state and for creating
responsiveness inside the state. The head of the KPCSW, Neelam Toru spoke about how the
bureaucracy hindered work in invisible ways. “We can’t work as we want to. We’re so inundated in
institution building work, we haven’t done much with the police or the courts. We haven’t dealt with
our own institutional problems so helping women pro-actively is an overreach right now. Still, we keep
trying.” In 3 years of working, with a head appointed to the provincial ruling party, the Commission
could not get its district committees (DCSWs) approved and notified. “We will not have the human
resource, the on ground capacity and power till DCSWs are in place. They know that,” said Neelam.
She gave an example of a rape case the KPCSW tried to work on. “We could not really help Ismat Ara.
The police helped the commission but did nothing to help the woman, in fact, ‘saara evidence kharaab
ho gaya’. The medical reports and evidence didn’t match because it was collected 15 days after the
act. The medico-legal exam was done two weeks later, her clothes were missing, the people named in
the FIR were not in the city at the time, the whole thing was a mess and we didn’t know where to start
undoing it. We kept pressuring them and eventually the guy was caught and locked up in an unrelated
terrorism case.”
A story similar to the KPCSW is playing out at the Human Rights Directorate of the KP provincial
government. The Human Rights Directorate was set up in response to human rights abuses and was
designed as a corrective mechanism. Maqsood, the deputy director points out that it was designed
after studying various institutions across the world, and the current KP one has been adapted from
the New Zealand Human Rights Tribunal. But it doesn’t work as envisioned. “We are just middlemen
at the moment. We should be doing so much more.”
He explained the dilemmas and structural paralysis in an interview. “We have the mandate to take up
cases, but no law under which we can penalize so we end up referring them to family courts. The law
allows us to assist courts, but no rules on how to do so. We have magisterial power to seize documents
and records if police are not cooperating, but the bureaucrats won’t let us use it. The director himself
has been transferred here from the energy and power sector, doesn’t know the law or human rights
and doesn’t want any conflict with anyone, so won’t let us do anything. The Secretary above him says
we can’t challenge the government or state offices because we are the government and state
ourselves. We have suo moto powers but cannot use them because the top tier doesn’t want to
embarrass anyone and make anyone look bad. Meanwhile, people’s lives are hell, the human rights
abuses keep piling up, and our mandate means nothing. The only suo moto notice I can take is single
out cases through my personal Facebook posts.”
Like the KPCSW has been unable to make its DCSWs functional, the Human Rights Directorate (HRD)
is supposed to have district- based resource centers in every district, which are also not functional.
“We have been able to make them in only 12 districts, but even that means nothing because they exist
but are not functional. They have allocated budgets but not deputed any people to run it or work in
it. When I complain, the police DIG said he’ll make me another set of committees inside police stations
and people to run them. That’s the thing, everyone has replicated structures and committees but
nothing being done,” explained the deputy director.
Repetition and lack of coordination
At the moment, it seems that KP has multiple separate government instituted committees with no
coordination between them. It seems there is no central information base that compiles who are
members of these committees and whether they exist and function or not. It seems there is no clarity
on delineation of work and established mechanisms through which they interface. In effect, ideas of
participatory governance, grass root inclusion and people’s representation seem to have been co-
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opted into structures in a way that introduces further bureaucratic layers into systems that continue
to be non-transparent and non-accountable.
In addition to the KPCSW’s District Committees on Status of Women, the committees in KP include:
•
•
•
•
•
•
•
•
•
•
•
•

Child protection committees
Human rights committees under Human Rights Directorate
Human rights committees under NCHR (National Commission on Human Rights)
Social welfare department committees
District education committees
District health committees
Peace/ Aman committees
Women’s empowerment committees
Legal empowerment committees under the Justice Commission
RTS (Right to Services) committees
Dispute Resolution Councils (DRC)
Wazeer-i-Aala Complaint cells in Mardan and Peshawar

Women do not access information
It is well established that women are often not able to access relevant and timely information that can
assist them. Through focus group discussions, it emerged how complex this is to address because
women do not (at times voluntarily) turn to media platforms that can be conduits to such access.
In one FGD, only one woman in a group of 15 read a newspaper. Only 6 had access to cable television,
the rest had only terrestrial PTV. None of them watched the news or current affairs talk shows or kept
abreast with political developments and legal changes. Some women said they saw TV drama serials
only. None of them listened to radio news. None of them had smartphones or used any social media
sites, though some said the men of their families did so.
The same trend was observed in the other FGD, though there 2 of the 9 women there said that they
occasionally watched news on television if the men in their family were watching it. The others said
men watched news with other men in hujras or at hotels. 3 of the 9 women had smartphones but did
not use them for any news consumption. They relied on men of their families to tell them if there were
any important developments in the country. This raises questions about how best to reach women
and how to provide them with information such as the law and changes made in the law and
availability of women-centric services. For instance, only 2 women in the combined FGDs knew that
women’s police stations even existed, and both were paralegals.
Intersections of class
All service providers and field experts said that most of the women who went public with their cases
of either sexual violence or domestic abuse belonged mostly to either the working class or lower
middle class. And invariably the aggressors were more powerful: financially as well as in terms of social
capital. “When rape happens to women from powerful or connected families, it will never go through
the system, they relocate, leave the area, and maybe take revenge or just try to move on – they don’t
fight for justice. The most vulnerable are targeted,” pointed out Shabana from her experience of
running the shelter. Khurshid Bano agreed, pointing out that the middle class never fights the system.
She said that since the women from middle class and elite don’t engage with the criminal justice
system, there is no pressure on the police to improve their responsiveness. The police also concurred.
“We don’t get such cases from very respectable families with high powered connections. That is why
there isn’t much political interference in this issue either. Otherwise ministers would be making our
lives miserable over it.”
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8.2

Viability of dedicated services for survivors of sexual violence

There seemed to be a consensus among all diverse respondents of the research that the prevalence
of sexual violence was low in KP in terms of incidence of crime as well as low incidence relative to
forms of violence.
Noor Trust Shelter staffers said they rarely came across sexual violence cases. The current staff could
not remember any recent one. One staffer said, “We asked the forensics department where they get
such cases from. They told us they sometimes get cases referred by either the police or magistrates.
But at the shelter, we don’t come across this, no such woman survivor comes to us. The highest
incidence of violence is invariably domestic abuse.”
All five senior police officers interviewed concurred, that cases of sexual violence were rare. Middle
class women in the urban Nowshera FGD didn’t know of any such case in their surroundings. Gender
studies academic Dr. Anush said she hadn’t come across cases. Lawyer Rakshanda Naz knew of cases
but said it was uncommon for it to be reported. This segues into other debates across Pakistan over
whether violence against women has increased in its incidence, or whether there is an increase in its
reporting and visibility as a public concern.
However, these findings seem to conflict with a study conducted by GEP on social attitudes towards
rape. In that, 29% of respondents from Peshawar said that rape is ‘common’, from a scale of ‘very
common’, ‘common’, ‘sometimes’, ‘rare’ and ‘never’. While denial of rape incidents was high in other
GEP study sites (98% in Quetta), less than half of respondents from Peshawar denied its occurrence.
This research did not attempt gathering qualitative data.
While the issue remains inconclusive, there was enough validation through respondents to safely
assume that whether sexual violence has low reporting or low frequency, the crime of domestic
violence is far more widespread, to the point of being ubiquitous, followed by the frequency of honor
killings.
The women in the focus group discussions were of the opinion that domestic violence needed critical
attention not only because it was widespread but because everyone colluded in it and the state did
not even recognize it as a crime till a woman was half dead. One senior police official said, “If you want
to address the common horrific forms of VAW, think of honor killings, which are a daily occurrence.
It’s just no big deal at all for most, everyone is matter of fact about it. It’s this society, revenge is
something they plot and plan and strategize for years, will carry it out even if it takes 40 years, they
won’t let go.”
Many respondents raised questions about the viability of creating dedicated redress institutions and
services. The suggestions could be clustered as:
Strategic – Being a victim of sexual violence carried enormous stigma and it would be easier
for women to access services that were for known to be more generically for women instead
of for sexual violence victims per se. They may not want to go to a place that may develop a
reputation as a place for ‘fallen/ impure women’, which many thought was likely
• Ethical – If other forms of violence were more common, domestic abuse for instance, many
respondents felt it would be wrong to dedicate services for a crime that happened rarely and
overlook the more common form women faced on a daily basis
• Financial – Given that there is low documented incidence of sexual violence (whether in terms
of occurrence or reporting), police respondents and field experts felt it would make more
managerial and financial sense to not reserve meager human resources only for sexual
violence but to let all women survivors of violence benefit from it.
However, all female respondents of this study felt that women would benefit from a buildup of
expertise on sexual violence so that whenever such incidents occur, there is a professional, trained
•
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cadre of people to respond to it. The field experts who were interviewed gave the example of a highprofile child rape case from Punjab province (Zainab), where nobody really knew what to do or how
to proceed beyond shock and horror.

8.3

Signs of change and what may work

The practical, structural and systemic barriers women survivors of violence face in fighting for justice
are immense. While this reports delineates these, it is important to recognize that no matter how
impervious structures may seem, change is not just a remote possibility, but an on-going process.
There are changes in formal structures, such as laws governing the police. The KP Police Act 2017 spells
out basic responsibilities of the police, which in addition to courtesy and decorum, explicitly states to
“Aid individuals in danger of physical harm, particularly women and children.” Through this law, the
police are bound by law to institute an Internal Accountability branch that consists of the Human
Rights Vigilance wing, as well as the Police Complaint and Inquiry wing, to be headed by an Assistant
Inspector General. The Act establishes a Provincial Public Safety Commission to bi-annually evaluate
police performance and check police excesses and recommend reforms of laws and procedures,
assisted by devolved District Public Safety Commissions. It also envisions Public Liaison Councils at the
village and neighborhood level to inform and assist the police. While this law was passed in 2017, after
relevant training of policemen, its implementation has started in 2018 according to the police officers.
There are also changes in social processes and dynamics, though they are tougher to gauge. In a
comprehensive recent research on rape dynamics in Punjab, Sohail Warraich notes, “A new trend is
observable whereby more and more women are becoming complainants in their personal rape cases
as opposed to the earlier trend where family members, usually male, were complainants.” While this
may refer to individual acts, at a broader level women’s interactions with the state and its institutions
have increased. This is reflected in the increase in the numbers of women getting national identity
cards, BISP cards, membership of dispute resolution councils and the growing number of women
accessing DRCs, local governments and through humanitarian relief operations (because of floods and
violence related displacement). All these make state a less distant and more approachable entity.
This report does not conclude with the usual standardized report format of recommendations made
across various sectors and to multiple authorities. Others have already done that, and in any case, the
point of this research initiative is different. It was undertaken specifically for looking into possibilities
of what a triangulated partnership between FOSIP, KPCSW and RSPN can accomplish to ease the
practical and structural barriers women survivors of violence face in obtaining justice. As part of the
triform study, this report examines specifically what the FOSIP, KPCSW and RSPN partnership can do
to improve policing responses.
Some such efforts have been made, such as through the DfID funded Aitibar project 6 which had similar
aims and through which women’s recruitment in the police was increased, women’s desks set up in
model police stations, gender sensitivity trainings conducted for police officers, prosecution trainings
conducted including for women officers, and community based dispute resolution forums
strengthened by training mediators in human rights, laws and women’s rights. It also trained
journalists in reporting on gender based violence issues and set up forums for discussions between
community representatives and police personnel. Similarly, the UNDP ran a ‘Strengthening Rule of
Law’ program in KP in partnership with the European Union. This also included GRP (Gender
Responsive Policing) including developing Standard Operating Procedures and their comprehensive
dissemination, training and capacity building of male and female police officers, provision of legal aid
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including for women, training paralegals and women law practitioners, and set up a Data Analysis
Centre. An evaluation of effectiveness of these programmes was beyond the remit of this report.
Given that some programmatic interventions have already been done in capacity building, police laws
have been changed and a new anti-rape law introduced, mapping a way forward can benefit from
looking at what remains to be done vis-à-vis police responsiveness and plotting that against the
strengths of the three organizations involved in this effort.

9. Policing Gaps and Redress
1. Services – Interviews with shelter staff, field experts and few outspoken women at FGDs suggest
that the ‘all-under-one-roof’ formula that resulted in the Punjab CSW Multan center may not be the
best option. They pointed out that this presents a ‘glossy success centerpiece’ for donors and media,
and it may not work in KP’s context. The arguments against it were:
i) Diverts and centralizes focus into 1 project at expense of women suffering everywhere
ii) Distances involved – concerns about logistics of travel. It may end up catering to only those
in area
iii) Extremely expensive proposition, will cluster all funding and detract from currently
available underfunded services
iv) Could result in same reputation and stigma as Darul Amans where women don’t want to
go
Some respondents suggested and many agreed that women’s desks should be instituted at hospitals
instead of police stations. These desks should function as an abbreviated referral service that can
connect women with whatever services they require, whether counseling, legal aid and so on. Part of
this could be making it mandatory for all doctors and nurses to report violence cases (including
suspected violence cases) to the women’s desk. This would lessen the burden of reporting on women
and spread the onus to others as well, with easier access availability and outreach, and with lesser
stigma. Whether women then proceed with a legal case or not should remain a matter of their own
agency.
Alternately, the current method of women’s desks at police stations could be continued, but expanded
beyond main focus urban areas.
2. Attrition – State institutions at the moment remain concerned with cases strong enough to pass
all benchmarks to make it to trial. The plethora of women who become part of the collateral damage
of police and court processes and end up in attrition are seen as no one’s responsibility. It may be
possible to explore whether procedures of care or some minimum standards of assuring protection
and assistance can be provided in cases of attrition.
3. Implementation of laws on police accountability – The clauses of new laws that create police
accountability (KP Police Act 2017 and Anti-Rape law 2016) are not well known, and the police still
seem to have a sense of impunity, that they can exercise their own judgment in cases without any
professional risk. Supporting, enabling or leading such complaints against police officers could
mobilize media attention and act as deterrence for police and encouragement for victims. Sometimes,
one or two high profile cases are enough.
4. Shift to victim-centric approach – While the police highlight the improvements in processes and
all NGOs talk about the efforts they make for victims; the criminal justice system can still not claim to
have a victim-centric approach. While the police officers are correct in pointing out that attitudinal
change is a long-term effort, there may be ways to enable such change. One way may be to develop
though policy or codify victim’s/ survivor’s rights, such as right to get information, right to get legal
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representation, and the right to compensation. Compensation for sexual violence is a complex subject
(what exactly is being compensated [lost wages, medical costs, travel expenses, therapy etc.], who
pays the cost, should it be for cases that go to trial, or result in conviction, or even for attrition etc.)
and currently hinges only on largesse of politicians who at times arbitrarily announce compensation.
It may warrant a follow up study.

10. Recommendations clustered according to approach
1. Policy
Issue identified

Most VAW cases that are taken
through formal system drag on for
years. The process is alienating,
women have no clue about legal
process, rights and assistance that
may be available
Women cannot financially afford to
fight VAW cases and say Jirga system
is at least affordable. Families often
go into debt if they try to support
case, which lingers for years.
Transporting women remains
perennial issue. From taking women
to courts for hearing to taking them
for DNA tests and medico-legal
exams, no one knows how to make it
happen
Law makes DNA testing compulsory
in SV cases, but doesn’t say how to
operationalize it: where does the
money come from? Who provides
transport?
Instead of filing FIR as first incident
report as per law, police does a
‘parcha’, an informal but written
complaint which they investigate and
then decide whether to allow filing
FIR or not

Proposed solution

Process & partnering

Time Frame

Compensation guidelines can
recompense for expenses,
whether crime is proved or not,
so there isn’t a huge cost
associated with speaking out
Transport budgets with police
or prosecution for transporting
women/ VAW-related
specimens.

Dialogue between women’s rights
activists, service providers and
practitioners as well as law ministry,
social welfare and relevant justice
departments
Discussion between police,
prosecutorial service, forensic labs
and activist lawyers for proposed
solution. Lobby with government for
allocation.

Short term
Compensation
guidelines can be
made in 1 year

Establish clear lines of logistical
and financial responsibility and
allocated budgets

Focused, powered meeting between
police heads, home ministries,
prosecution department, medicolegal representatives and planning
department to resolve this
Lobbying with provincial police chief
and law enforcement bureaucracy.
May involve home ministry, am not
sure.

Medium term
Sustained lobbying
with bureaucracy &
government,
maybe 3 years
Long term
Requires lobbying
then focus on
implementation
5 years

Policy on minimum standards
of assuring protection and
assistance even where cases
attrition. Find victimengagement strategies

Eliminate the ‘kacha parcha’
practice and reiterate
mandatory filing of FIR before
any investigation

Engage with police, prosecutor
services, magistrates as well as
activists and practitioners to develop
a policy, and lobby for its formal
adoption with provincial government

Short term
Policy can be made
in 1 year

Medium term
Sustained lobbying
with bureaucracy &
government,
maybe 3 years

2. Capacity building
Issue identified

Attrition also results from low capacity and
inefficiencies of police, more so in rural
areas
Police’s experiential understanding of VAW
diverges from legal definition. They also
have their own interpretation of women’s
welfare & wellbeing (such as staying in
marriage for their own benefit)
Focus of NGOs for capacity-building has
been top tier police officers, but little or no
attention paid to non-rankers such as
muharrirs, who actually write FIRs.

Proposed solution

Work with police on Standard
Operating Procedures on SV
cases. See previous attempts.
More gender trainings,
awareness of local and binding
international laws, women’s
agency and connection with
service providers
Capacity-building and exposure
for lower cadre staff of police
force, who are usually first
point of contact for people

3. Advocacy
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Process & partnering

Engagement with School of
Investigation in Peshawar and police
academy In Hangu
Mandatory trainings and refreshers at
police academies, including for nonranking staff. Already done by other
orgs such as Rozan, see their
experiences
Engage with police chief and partner
with training organizations and police
academies.

Time frame
Short term
1 year

Medium term
3 years

Medium term
3 years

Issue identified

Proposed solution

Police often side with perpetrators or work
against women’s best interest by refusing
to file FIR, tampering with evidence, not
investigating, passing own biases off as
case findings etc.

Anti-rape law 2016 & CrPc
amendments creating of
impediments by any
government servant. Publicize
law and support filing of cases
as deterrent
Make DCSWs functional and
inform all other functional
state-mandated district level
committees to refer women
and cases

SV victims have no pathways to
independent survival & are dependent on
family approval, hence pressures to
compromise/ retract cases

Women often do not know where to turn
to for help and find governance institutions
intimidating

Web of services linked through
a central database. Focus on
long term systems like
subsidized housing.

Process & partnering

Network service providers with
government line departments and
lobby with government to allocate
some announced housing schemes for
women
Strategize with NGOs and rights based
organizations for awareness &
publicity; campaign with them around
specific cases for police accountability;
engage with district level Public Safety
Commissions
Engage with provincial government and
local government departments, and
support initial establishment processes

Time frame
Long term
5 years

Medium term
3 years

Medium term
3 years

4. Other
Issue identified

Jirga/ informal systems and political
pressure from opposing party
intimidates women into compromise
and retracting cases.

No reliable figures available for
prevalence of SV or VAW
No reliable figures/ means of
assessing attrition & police culpability
Police say they are under-staffed and
over-burdened, and VAW/SV cases
are lower priority compared to
security & terrorism

Women are impacted by informal
judicial systems yet are not allowed
to be part of deliberations nor can
they present their case. Leaves them
dependent on formal system, which
also does not deliver.

Proposed solution

Legal change to allow
compromise/ out-ofcourt settlement only
after verdict has been
passed. Or disallow jirgas
from arbitrating criminal
cases.
Baseline survey and
provincial database

Process & partnering

Approach
Legislation

Medium term
3 years

NCSW initiated it with Federal
Bureau of Statistics & UNFPA but
dead-ended. Can restart & enable
process with KPCSW
File right to information (RTI)
application with provincial
government in KP

Baseline
survey

Long term
5 years

RTI
application

Short term
1 year

UNDP introduced this with EU
support. Also Aitibar project.
Evaluate long-term results and
findings.
Engage provincial government to
re-assess policing priorities and
allocations.
Best-practice conference for
various donors to present their
experience, learning and lessons
for honest assessment. Advocate
with government and civil society
for most responsive model

Evaluation/
Research

Long term
5 years

Conference
& follow up

Medium term

Legal experts and women’s rights
activists work together to draft law.
Lobby with parliament on passing
the law.

Use formulas given in
report to arrive at
approximate attrition
rates
Increase police budgets &
center a more gender
responsive policing

Evaluate on-going
experiments to
standardize community
based resolution forums
like ADR, DRCs, inclusion
of women etc. See which
to support.

Annexures
Research Instrument: List of questions
I. Interface of survivors and family with police
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3 years

1.

When SV occurs, what factors influence the SV survivor’s decision about disclosing SV to
the family?
2.
What are the main considerations of the survivor and affected family when deciding
whether to report the case to the police or not?
3.
What are the police’s first responses? What factors influence whether formal charges are
filed against perpetrators or not?
4.
What does the police do in cases where they are aware of the crime but charges are not
filed by the family?
5.
What are the various steps involved once charges are filed and how is each experienced
by victims of SV and their families?
6.
What factors influence attrition of cases? What do we know about attrition - break down
the role of the SV survivor, affected family, extended family/ tribe, lower level police
officer, higher level police officials, local authority (politician, local government
representative), and media/ reporters?
II. Functioning of police and its procedures
1.

What are the external pressures the police need to deal with in SV cases, such as
intervention by politicians, media, clan rivalries etc.? How are these dealt with? What
makes a case easier/ tougher to investigate and prosecute?
2.
What are the various steps and procedures involved in SV cases after FIR is registered?
3.
What factors internal to the police force influence SV cases, such as capacity issues,
budgets, investigation skills and technologies etc.?
4.
Are formal procedures and police regulations well known and understood across the
police hierarchy? Are thana level muharrirs aware of technicalities?
5.
Are cases influenced by location? Are urban ones more likely to get attention than rural,
or areas closer to provincial capital likely to get more access to facilities than those in
remote locations?
6.
Are cases influenced by who the perpetrator is? Is there a difference when perpetrator is
known to victim / is a family member, versus when it’s a stranger? Or if there are different
ethnicities/ tribes/ religions/ political groupings involved?
7.
Why are attrition rates high, at which points in the process do they occur and why?
8.
How do out of court settlements happen? Are these driven by the Jirga system or
facilitated by the police?
9.
What is the interface between the formal and informal justice systems? What role do
jirgas play and how does the police deal with Jirga verdicts/ outcomes?
10.
Is there a differentiation in the kinds of cases? (For instance, in KP the police has
challenged Jirga verdicts in Swara cases and even arrested jirga members)
11.
What are police perceptions on SV crimes? What are the knowledge, attitudes and
practices (KAP) of the police on SV 7?
12.
What has been the impact of recent police reform and outreach programmes with
reference to SV cases?
13.
How do various stakeholders coordinate across the criminal justice system? What is the
difference between the de facto and de jure?
III. Improving police responsiveness
1.
2.

What efforts have worked to improve responsiveness of system to SV survivors in the
province, elsewhere in the country or even in the South Asia region?
What efforts/ initiatives have not delivered, reasons for their shortfall and how to work
around those?
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3.
4.
5.
6.
7.

Which interventions can bolster responsive policing on SV and what kind of coordination
would be required for it?
What practical and strategic steps can be taken in the short to medium term?
What has been the impact of recent legislative changes? What further legislative and /
procedural changes are required?
What considerations should go into a pilot project that attempts to design interventions
that are viable, efficient, scale-able model for replication?
If such a pilot project is rolled out in Nowshera, how far would it be replicable in the rest
of KP? Would different regions of the province (FATA for instance) require a differently
tailored approach?

List of key respondents

4 senior police officials (SSPs) and 1 SP Police in Peshawar
2 experts on SV working with women’s shelter
1 lawyer working on SV cases
2 NGOs focusing on women’s rights
2 senior journalists
1 academic gender expert
1 national-level expert on SV
2 members of Nowshera DCSW
1 doctor/ plastic surgeon
Chairperson KPCSW
Deputy Director of Human Rights Directorate

Focus Group Discussions
1st: 9 women from middle class, urban Nowshera, including housewives, teachers, union councilors,
students
2nd: 12 women from working class, rural Nowshera, including housewives, home based workers,
local support organizations, paralegals
3rd: 15 men from across Nowshera, working and middle class, paralegals, community representatives
and counselors
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ANNEX 2: Research on Medico-legal and Forensic Services and Procedure in Khyber
Pakhtunkhwa
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Introduction
Sexual abuse in the form of rape, molestation and/or harassment against women in Pakistan is
extremely prevalent however it is hugely underreported Extent of reporting varies between provinces,
as does the severity of the abuse and ages of the victims. (Aura foundation report). In KPK the
geographical focus of this study there are further cultural and social barriers leading to its under
reporting. Experts in the field suggest that reported cases are but the tip of the iceberg. Aurat
Foundation, a national NGO, in its annual report on VAW, stated that 827 and 822 cases of rape and
4
gang rape were reported in 2011 and 2012 respectively (Foundation, 2012) . It must be kept in mind
that majority of cases of rape are not reported. Organizations like War Against Rape, a local NGO
based in Karachi and Lahore and Aurat Foundation, hold that actual cases may be 60% to 70% higher.
Women’s access to justice is restricted from the outset, when they cannot disclose what has happened
to them without inviting public scrutiny and shame onto themselves and their families. Police are
normally contacted firstly in the care pathway in such cases however the Police is usually not very
sympathetic and there is often difficulty in registering an FIR, the police often see the women with
distrust and believe the crime to have occurred due to some character issue with the woman and
often turns the offense around by blaming the woman for inviting trouble onto herself. (Zaman &
Rasheed, 2012). Women police officers are few and far between and it is extremely challenging to talk
to men regarding such sensitive issues. The purpose of a forensic exam in cases of rape and sexual
assault is to facilitate legal action against alleged perpetrators. It may not possible to collect the
evidence, store it safely, or there may be no legal authorities willing or able to prosecute. In such
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circumstances, it is best to do the minimum necessary exam and not take samples that will not be
used. Medico legal officers often lack necessary equipment to conduct the medico legal examination,
including glass forensic microbiology swabs couch light source, they do not conduct head to toe
examinations. Currently the situation with medical legal officers is as such that MLO designation is a
professional taboo and the doctors that are not “well placed or connected” get designated as MLO’s.
The KP government has made a separate ML cadre this is a good initiative on paper but in actual fact
there a doctors with the specialist training to fill these posts. The services provided by MLO’s include
the physical examination of the victim, collection of chemical /biological evidence, sealing evidence
for chemical, /DNA testing, first aid, Issuance of ML certificate, referring cases to the police for
registration, Testifying in court. Currently in Peshawar KPK there are no designated medico legal
officers across hospitals. Casualty medical officers (CMOs) usually examine medico legal cases in
theory 3 public hospitals in district Peshawar offer medico legal services; Lady reading hospital (LRH)
MLO women doctors present in Khyber teaching hospital (KTH) and Hayatabad medical complex
(HMC). Most of the medico legal work is conducted by women medical officers not MLOs. Currently
there are 2 women doctors present in KTH; in theory doctors re on call at LRH but the gynecologists
perform the examinations. In HMC there are no MLO even on paper so the examination is made by
the gynecologist. There is one WMLO in KTH who is also the CMO Chief Medical Officer (CMO) for the
facility and only available during morning hours. Currently three hospital offer ML services in Mardan
and Nowshera, i.e. Mardan medical Complex, Nowshera Medical Complex and Civil hospital Mardan.
In the entire division of Mardan Nowshera and Takht Bai there is only one MMLO and no WMLO
present. The Ml examinations are done by general public gynecologists. Most Medical legal officers
presently have no post graduate training most receive only a two week course in conducting MLE
across Pakistan. No refresher courses are arranged by the government or training bodies relating to
postgraduate training such as Society of Obstetrics and Gynecology Pakistan. There is no budget
allocated directly for ML section and little resources for arranging their own trainings. There is no
proper manual for MLOS to follow or be trained on the only manual is in Punjab is also in its infancy
stages. Although DNA testing is now mandatory as per law in rape cases (PPC 164b) DNA testing is not
available free of cost and the cost associated with DNA tests is about 25000to 30000PKR along with
forensic testing. There are very few facilities for freezing samples or DNA testing. There is poor quality
of service for survivors of violence against women, with little or no privacy and a dearth of specialized
equipment (including examination rooms and examination kits, in most cases even microbiology and
virology swabs. Even basic facilities such as adequate lighting is not present. With regards to the
examination of the victims/survivors currently there is no consensus on the age of consent to MLE.
Standard head to toe procedures are not followed and the documentation of vital evidence is poor.
Emergency prophylaxis including emergency contraception is not provided. In majority of cases there
is no testing for HIV/STDS/STIS. Survivors are not referred for counseling lest it reflect negatively on
their mental state. Informed consent is not taken in most cases and automatic/assumed disclosure to
third parties (police magistrate). Currently in the present scenario, the judiciary has a very small
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percentage of women Judges and hardly any female public prosecutors. Trials are often held in open
court, with nothing barring onlookers from making gestures of mockery and ridicule. The defence is
free to probe the victim’s sexual history and often cite lack of medical evidence to indicate consent.
Bails are granted casually when the crux of the evidence is based on medical findings, particular visible
marks of violence in the woman’s body. Offenders, once released find ways to torment the victims
and her family, against which the State awards no tangible protection. (Aurat foundation report)

Relevant Laws on Rape & Sexual Assault
The fundamental rights and protections of all citizens in Pakistan stem from the Constitution of the
Islamic Republic of Pakistan 1973. An entire chapter enunciates these rights including the right to
7
8
equality before the law and no discrimination on the basis of sex , protection of life and liberty , and
9
right to a fair trial . The fundamental rights’ chapter also mandates that, ‘any law inconsistent with or
10
in derogation of fundamental rights would be void’ . Majority of criminal offences are identified in
11
12
the Pakistan Penal Code, 1860. Rape is defined in the PPC as, “a man having sexual intercourse
with a woman against her will, without her consent, with her consent, when the consent has been
obtained by putting her in fear of death or of hurt, with her consent, when the man knows that he is
not married to her and that the consent is given because she believes that the man is another person
to whom she is or believes herself to be married; or with or without her consent when she is under
sixteen years of age”. The provision also states that, "Penetration is sufficient to constitute the sexual
7
intercourse necessary to the offence of rape." Article 25, Constitution of the Islamic Republic of
8
9
Pakistan 1973
Article 9, Constitution of the Islamic Republic of Pakistan 1973
Article 10 A,
10
Constitution of the Islamic Republic of Pakistan 1973
Article 8, Constitution of the Islamic Republic
11
12
of Pakistan 1973
Section 375, Pakistan Penal Code 1860
The provisions relating to rape had
previously been included in the Zina Ordinance 1979 (one of the Hudood Ordinances). They were
removed and placed in the PPC as a result of the Protection of Women (Criminal Law Amendment)
Act 2006.

Objectives of the Study
This study aimed to look at the gaps in the medico legal set up which hinder the victims access to
justice. We also hope this study may be able to strengthen the justification for /role of forensic
medicine within medical education to improve service delivery and management of victims in the
future. Three main research questions were aiming to be addressed by this research:
1) What are the current systems, mechanisms standard procedures, protocols and state of
services provided by the medico legal and forensics sector in Khyber Pakhtunkhwa?
2) What is the interface between medico legal and the police and courts, and what implication
exist to improve coordination within the health sector?
3) What are survivor’s experiences of and responses to medico legal requirement?

Executive Summary
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Rape is a heinous crime; and an act of violence that ruins the lives of victims. ln, Pakistan, rape cases
are reported and registered, however, the conviction rates of the accused are abysmally low.
According to the reply to Senate Starred Question No.62, asked in the House on 11th December2013,
in the last five years for instance, of the 103 reported rape cases registered in the Islamabad Capital
Territory none of the culprits or accused have been convicted or brought to Justice (senate starred
question 62). This report aims to address lacunas in the existing framework of medico legal working
and interface between the medical, legal and police systems in order to improve conviction rates, and
bring the culprits within the ambit of the law. Sexual violence against women has remained the most
under reported and mismanaged of all the woman related health issues. Rape and other bodily harms
of sexual orientation are largely perceived as legal issues, which render its medical features to be
ignored. Our health care system has yet to come up with a policy to facilitate not only the health care
providers with a standard operating procedures and evidence collection, but also to the victims with
access to required standard quality health care. This research will provide the cornerstone to such
policy making by considering the present medico-legal facilities and highlight the gaps in the victim’s
care and present medico legal protocols. The research will also help in standardizing the accurate
diagnostic tools in such medico legal cases.
Khyber Pakhtunkhwa offers multitude of cultures Violent sexual offences largely remain a taboo
subject in this part of the country, due to cultural context more so than in other areas of Pakistan.
This is largely due to the cultural barriers it remains a hugely patriarchal society with women
marginalized and dominated by men in large parts of the province. This has somewhat, dictated the
policies regarding the management of such cases, as a lot of emphasis is placed on male family
members in the management of the case for example their accompanying the victim to the police
station is beneficial in the registering of the FIR. This report illustrates that there is a lack of a
standardized medico legal system to manage cases of sexual violence in KPK due to lack of training of
MLO and their poor competencies hinder their ability to deliver quality care to the victim of sexual
violence. Our study substantiates that KP province does not yet have comprehensive post-rape care
services, it shows that they have a lack of co-ordination between gynecological reproductive health
services, the legal and judicial systems, sexual violence legislation and supporting legal instruments.

Materials and Methods
The main study questions to be addressed in this study include;

1.

What are the current systems, mechanisms, standard procedures, protocols and state of
services provided by the medico-legal and forensics sector in Khyber Pakhtunkhwa?

2.

What is the interface between medico-legal and the police and courts (testimony recording,
evidence presentation), and what implication exist to improve coordination within the health
sector?

3.

What are survivors’ experiences of and responses to medico legal requirement?

DESIGN:
Qualitative study design using semi-structured in-depth interviews, focus group discussions using
groups of 10 to 15 participants both of health care providers and of police force participants. Focus
group discussions were used to interview community paralegal staff. The tools used for the judiciary
were in-depth interviews of individual members. Forensic laboratory personnel were assessed using
individual in depth interview.
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Clinical competency testing of the medico legal officers and health care providers currently working
in the field was carried out using mannequins in order to assess the current capacity of the system to
be able to accurately obtain sufficient clinical data from victim’s study subjects. 105 individuals
participated in the study. They included:
-

20-police officers interviewed through focus groups discussions
15 medical Practitioners/ health care providers will be interviewed individually
10 members of the judiciary via individual interviews
50 clinical assessments with clinical practitioners at LRH (including staff from KTH, HMC, North
western Hospital)
10 reference lab personnel to assess their knowledge of processing and handling of samples
once they arrive to the lab, via individual interviews

Study Sites
The participants were selected from three geographical locations in KPK province namely DI Khan,
Nowhere, Mardan and Peshawar. To allow a cross section of medical staff/health care practitioners
to be evaluated study subjects were taken from both teaching and non-teaching institutions namely;
Lady Reading Hospital, Khyber teaching hospital and Hayatabad Medical Complex. In addition,
peripherally subjects will also be taken from both Nowshera and Mardan medical complex. Clinical
competency was carried out at one location at the skills lab at Lady Reading Hospital in Peshawar,
comprising staff involved in conducting examinations and collecting samples. For ease of logistics and
travel the participant’s subjects involved in the clinical competency testing were from Peshawar
hospitals only. A desk review of the current literature pertaining to treatment protocols and current
legislature and practice will be conducted as part of this study. Data Analyses was analysed
qualitatively.

RESULTS
The objective of this study was to assess medico legal services currently available in the management
of victims of sexual assault and rape, with the aim of highlighting the shortfalls of the present
curriculum or clinical forensic medicine training in KPK Pakistan.
15 medical practitioners were interviewed individually, from Peshawar, Mardan, Nowshera and
D.I.Khan in addition 10 reference lab personnel from Khyber teaching hospital and Hayatabad medical
Complex Peshawar to assess their knowledge of processing and handling of samples once they arrive
in the lab via individual interviews. To assess clinical competencies of 50 doctors dealing with rape
cases clinical models were used to assess whether these doctors were equipped with the necessary
clinical skills needed to document rape cases. This exercise was carried out at lady reading hospital
Peshawar from doctors from Peshawar from the gynecology department.
Analysis of data obtained by this study shows that only 10% of the medical officers interviewed from
all of KPK had had encounters with rape or sexual assault case/cases recorded detailed histories of the
alleged rape or sexual assault, Furthermore, when asked whether they recorded detailed
gynecological and sexual histories of the patients, 50% said they always did. The majority of
interviewees felt that there were not enough MLOs When asked almost all 8/10 of the interviewees
when asked said they would take forensic swabs however these were no available. All the interviewees
said that the equipment was inadequate with poor access to lighting and again they reiterated that
there were no swabs. They felt that the challenges faced working in this environment. The majority of
those interviewed lamented on the fact that training was so poor and the doctors felt that they did
not have the necessary skill set to deal with such cases. In addition, they said 8/10 that the curriculum
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presents in forensic and ML is poor and does not equip them with the needed skills to enter the job
market. All the doctors interviewed also said that they did not know of any curriculum. As with regards
to the working relationships between the different specialties i.e. pediatricians, psychologists it was
found that the majority of the doctors felt there was internal referrals no working relationship also
dependent on personnel friendships. There was no named contact at the reference lab, and the
victims did not know
Where to send the patient. In terms of blood tests and follow up care the majority of participants
knew the blood tests correctly that they need to carry out. However only one participant knew that it
will be useful to test pregnancy. All of the participants volunteered that there was no SOP manual
regarding protocols and policies for MLO. Only 1/10 participants knew and could recall the Rape laws
(see Annex 3)
Although the majority of the participants knew where the reference laboratory was, none of them
knew where to send the sample to and they did not know of any named contact. 3/10 doctors
interviewed did not know who to transport the forensic sample obtained to the reference lab.
The majority of doctors assessed know correctly the physical examination essential components yet
only half (5/10) felt it was necessary to do a complete head to toe examination to look for trauma.
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Adhering to procedures for collecting and handling forensic evidence n =50 Table of the 50
doctors assessed for their clinical competencies at Lady Reading Hospital
Forensic samples collected

Yes% (n)

No
*

31.4 (11)

Collected relevant samples for forensic evidence

5

45

2.9 (1)

Swabbed bite wounds

0

50

26.5 (9)

Swabbed under the fingernails

0

50

11.4 (4)

Collected underwear

2

48

8.6 (3)

Combed the pubic area

2

48

5.7 (2)

Removed pubic hair for reference

0

50

8.6 (3)

Swabbed vulva

10

40

0 (0)

Swabbed vagina

30

20

0 (0)

Swabbed cervical

20

30

2.9 (1)

Swabbed anus

10

40

2.9 (1)

Swabbed rectum

2

48

17.1 (6)

Allowed sufficient time for samples to dry before sealing

0

50

25.7 (9)
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Adhering to procedures for collecting and handling forensic evidence n =50 Table of the 50
doctors assessed for their clinical competencies at Lady Reading Hospital
Forensic samples collected

Yes% (n)

No

Sealed samples personally before placing in kit

3

47

2.9 (1)

Examination
Procedures
Chaperone was present
Obtaining consent for examination**
Completing a general examination
Noting the developmental stage of the patient’s breasts
Noting the developmental stage of the patient’s genitalia
Noting the appearance of the patient’s anus
Noting injuries on the patient’s genitalia

Yes, always % (n)
2
2
12
14
14
12
15

Of the participants who responded to the question relating to obtaining a patient’s consent prior to
examination, the majority reported not This data was collected during the objective structured
assessment of fifty medical practitioners at Lady Reading Hospital. Obtaining consent prior to
conducting the examination. When a patient report being raped, detailed examination of the female
genital and external anal region is essential. Of the participants who reported treating patients who
said they had been raped, 90% always documented injuries on the genitalia.

Collecting forensic evidence
Data was collected from Forensics staff both at Hayat Abad medical Complex Peshawar and KTH
Peshawar. Data obtained in this study revealed that 80% of the participants had insufficient clinical
knowledge to carry out a medico legal examination and were not trained to take swabs from the
correct anatomical site. In 90% of the facilities the swabs were not available to take the samples. Only
6% of participants who indicated that they had examined patients who had reported rape or sexual
assault always ensured that the samples collected were dry Samples should be sealed personally by
the examining doctor to preserve the chain of evidence. Among the participants, 4% reported sealing
the samples personally. The majority 90 % of participants did not know the chain of referral and which
reference laboratory. To refer to in KPK and the majority of the respondents could not name the
reference laboratory for KPK.
Analysis of data from this study illustrated that the majority of forensic department personnel felt that
there are not enough forensic specialists in the forensic to cater for the current workload of cases.
The majority also failed to correctly identify the steps that the carries out when they receive the
sample, 70% accurately stated the nature of the samples received. The majority of forensic personnel
from our study knew that the cost of the DNA and forensic analysis is paid by the victim, however the
majority did not know the exact cost. They also stated that they did not attend on scene to collect
evidence and they felt that police were not trained to collect forensic evidence. The majority said that
they were required to defend their reports in court. All of the interviewees stated that they had
adequate storage facilities and that occasionally there was contamination of the samples.
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All of the staff interviewed stated the were gaps in the medical school curriculum pertaining to forensic
medicine and that doctors were not adequately trained or prepared for this type of work due to
inadequate training. Half of the interviewees could state the laws governing their scope of work. All
of the forensic staff interviewed confirmed that there is no manual or SOP for forensic personnel. In
addition, most of the interviewees sated there was a poor perception of forensic nurses and that there
were not any in KP province. The reference laboratory dealing with forensic analysis in KPK is not ISO
certified, as all the forensic staff interviewed confirmed this fact, and there is no notification to state
that it is ISO certified, the DNA analysis occurring there was not found to be standardised or quality
controlled.

Prevention of sexually transmitted infections
Prescribing treatment for sexually transmitted diseases (STDs) and anti-retroviral (ARV) therapy are
deemed necessary for patients reporting being raped, because the lifestyle and HIV status of alleged
perpetrators are not known. It is important to note that most of the doctors (88%) in this study who
indicated that they had examined patients who had been raped or sexually assaulted had not initiated
treatment for STDs and ARV therapy.
Patients who visited a medical facility after allegedly being raped or sexually assaulted should be
informed about appropriate follow-up visits. The aims of the follow-up visits are to collect test results
but also to ensure that the medication has been taken as prescribed. Psychosocial follow-up visits
should be discussed with patients. In our study only 2% of the participants discussed psychosocial
follow-up visits with patients. The results show that there are clear gaps in the forensic collection of
evidence and indeed the training of forensic staff.
Police; 20 police officers of varying grades and rank were interviewed using focus group discussions
The majority did not state the need for medical tests in the case of rape victims to lodge the FIR and
most of the police officers interviewed were not able to recall any of the tests required or where to
send the women to have these tests other than stating it needed to be in a government institution.
There was no clear referral pathway and the out of hours’ provision was found to be poor in the
majority of officers interviewed. The majority of police officers interviewed felt there was no need for
a MLR to register a FIR. Women in the majority of cases were told to attend government hospital with
no specialist medico legal facility and no provision for forensic evidence collection. The majority felt
that DNA tests not always available and that Patient/victim bears the cost of the test. In about 20% of
the police officers interviewed barriers were present to the lodging of the FIR in cases where the
women came alone without any accompanying person and in cases where the women were known to
the perpetrator.
In our study the majority of the police officers interviewed said that they had no formal training to
deal with such cases other than one or two lectures at the police in training institute in Hayat Abad
Peshawar and advised specific training lectures to apprise them of the importance and timing of
medical tests so they can better guide the survivors.

Judiciary
Rape refers to forced sexual intercourse against a person will. Rape may or may not involve actual
overt violence. The majority of legal advisors interviewed were conversant with the definition of rape
and the definition as laid out in the Pakistan penal code 376. However, 30 % felt that violence was
necessary for rape to occur and overt signs of violence were strengthening factors to be used as
evidence in a case to obtain justice for the survivor.
In 45% of the judiciary interviewed stated that: On 29 May 2013, the Council of Islamic Ideology, a
constitutional body responsible for giving legal advice on Islamic issues to the Government of Pakistan
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and the Parliament, declared that DNA tests are not admissible as the main evidence in rape cases, it
was stated in these interviews that DNA evidence could, at best, serve as supplementary evidence but
could not supersede the Islamic laws laid out for determining rape complaint. The majority of the
judiciary interviewed (7/10) said that although DNA was not collected in all cases of forensic
investigation but should be collected in all cases. Furthermore, it was found that DNA should be
admissible in court not just as circumstantial evidence. 70% of the judiciary interviewed were aware
of PPC 164b that states DNA testing is now mandatory as per law in rape cases. Justice Roohul Amin
Khan Chamkani ruled that under Section 164-B of the Code of Criminal Procedure (CrPC), which was
inserted in the law through the Criminal Law (Amendment) (Offences Related to Rape) Act, 2016,
samples of the DNA of the alleged rape victim and the suspected rapist should be collected and sent
for examination at the earliest. The bench ruled that Section164-B Carps related to conducing of DNA
tests shall be applicable to offences under Section 376 (Punishment for Rape) of the Pakistan Penal
Code.
`Coming to the applicability of PPC Section 376, needless to say that it provides punishment of death
or imprisonment of either description for a term which shall not be less than ten years or more than
twenty five years and fine for an accused proved guilty of the offence of rape, however, section 164B Cr.P.C. provides that where an offence under sections 376 or 377 or 377-B of the Pakistan Penal
Code, 1860, is committed or attempted to have been committed or is alleged to have been committed,
the Investigating Officer (I.O.), shall proceed for collecting Deoxyribose Nucleic Acid (DNA) samples,
where practicable, from the victim with his or her consent or with the consent of his or her natural or
legal guardian and the accused during the medical examinations conducted under section 164-A
within optimal time period of receiving information relating to commission of such offence,` the bench
ruled. The bench further observed `It further provides that the DNA samples collected shall be sent at
earliest for the purpose of investigation to a Forensic Laboratory, where the same shall be properly
examined and preserved.
In the detailed judgment, Justice Roohul Amin Khan discussed provisions of two laws, Protection of
Women (Criminal law Amendment) Act, 2006, and the Criminal Law (Amendment) (Offences Related
to Rape) Act, 2016. Both these laws introduced by the federal government were aimed at protection
of women in offences related to sexual abuse, fornication, adultery, etc. Half of the legal advisors
interviewed 40% percent of legal practitioners interviewed felt that the two finger test was a useful test
in cases of rape. The majority of interviewees felt that this test was outdated and derogatory for the
survivor

Conclusions
Discussion
In all societies and all facets of life, sexual assault and rape are atrocious crimes, constituting a huge
human rights violation and a major health issue for women.7Du Mont J, White D. Seeking a better
world for women and girls. BMJ (Clinical research BMJ (Clinical researched). 2011;343: d5712.)
doi:10.1136/bmj. d5712. Although most countries now have laws that criminalise sexual assault and
rape, obtaining justice for the majority of victims has been largely unsuccessful, as the low conviction
rates of alleged offenders demonstrate. ( Johnson H, Ollus N, Nevala S. Violence against women: An
international perspective. New York: Springer Science & Business Media; 2007. )
In a study aimed at investigating the barriers to effective use of medico-legal findings in cases of sexual
assault, Du Mont and White reported that a lack of competence among law enforcement, forensic
scientists, legal and medical professionals who deal with sexual assault and rape cases often negatively
impacts on the integrity of medico-legal findings.9Du Mont J, White D. Barriers to the effective use of
medico-legal findings in sexual assault cases worldwide. Qual Health Res. 2013;
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With sexual assault and rape being endemic in KPK Pakistan, however it is sadly hugely under
reported, from lodging the FIR to being examined in an appropriate and timely and manner to getting
vital clinical and forensic evidence. It is important that healthcare providers are competent in
collecting evidence and documenting proper medico-legal findings as relating to rape and sexual
assault.
One major component of clinical forensic medicine is the assessment/examination, documentation
and treatment of patients who report having been sexually assaulted or raped. These examinations
are also known as medico-legal examinations and they entail a very detailed history taking with regard
to the incident, and a thorough general examination coupled with the collection of forensic samples.
Lack of training and clinical competencies has caused many community-service doctors being
incapable of diligently handling medico-legal cases, and it has led to an increase in the number of
acquittals of people accused of rape or sexual assault, resulting in an injustice being done to the
victims.
Meticulous history-taking is an integral part of the forensic medical examination of adolescent and
adult victims of sexual assault and rape. Comprehensive history-taking enables precise documentation
and guides the examiner during the physical examination and the collection of trace-evidence.
(Ingemann-Hansen O, Charles AV. Forensic medical examination of adolescent and adult victims of
sexual violence. Best Practice & Research Clinical Obstetrics & Gynecology 2013;27(1):91–
102.10.1016/j.bpobgyn.2012.08.014)
The scope of the history should include the patient’s biographical data, date and time of the alleged
attack, circumstances of the assault, activities of the victim after the incident, details of any symptoms
occurring after the assault, and the sexual/reproductive health history of adolescent and adult
patients. Even more important are points of forensic medical interest that support subsequent
findings, namely the details of the alleged rape or sexual assault, and the gynecological and sexual
history of the patient.11Ingemann-Hansen O, Charles AV. Forensic medical examination of adolescent
and adult victims of sexual violence. Best Practice & Research Clinical Obstetrics &
Gynecology 2013;27(1):91–102.10.1016/j.bpobgyn.2012.08.014
This study found that most community-service doctors who participated in the study took detailed
histories of the alleged rapes or sexual assaults, as well as gynecological and sexual histories of
patients. It was, however, found that the majority of participants lacked knowledge on the basic
principles of clinical forensic examination. Evidence of this lack include their failure to request the
patient’s consent prior to the examination Consent for the examination must be obtained from the
patient,
This study shows that the majority of the participants had not undergone undergraduate and or
postgraduate training on the management of rape and sexual assault cases, this highlights the need
to amend the curriculum for clinical forensic medicine programme in order to address the
shortcomings of the clinical forensic medicine curriculum and to improve the knowledge and skills of
medical graduates regarding their medico-legal obligations.
Finally, it should be noted that while most participants responded to most of the questions, the major
limitation of this study was the small size of the sample. Future Directions and Recommendations for
intervention Strategies
In this report I have attempted to highlight some of the gaps, as illustrated by the poor performance
in the clinical assessments that carried out, associated with medico legal interventions and
examination particularly those that need to be improved for the collection and use of forensic, medico
legal information in the prosecution of sexual violence and rape cases.
Rape is a legal determination and decided in the courts. It is not the responsibility of a
healthcare provider to determine whether a person has been raped. The healthcare provider's
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responsibility is to provide appropriate care, to record the details of the patient’s medical history,
perform a physical examination, gather other relevant information, and, with the person's consent,
to collect any forensic evidence that might be needed in a subsequent legal action.
Healthcare providers gather information that is highly sensitive and is often of value to external
stakeholders working to address GBV. The safety and dignity of women and girls is of the utmost
importance in all GBV work. Upholding internationally-recognized ethics, best practices and standards
in data and information sharing is crucial to keeping survivors of GBV safe and ensuring their choices
are respected. these standards are outlined in the IASC GBV guidelines, UNHCR’s Sexual and GenderBased Violence Against Refugees, Returnees and Internally Displaced Persons: Guidelines for
Prevention and Response and WHO’s Ethical and Safety Recommendations for Researching,
Documenting and Monitoring Sexual Violence in Emergencies. These standards have been endorsed
by key international and non-governmental organizations as the basis of good programming.
Efforts to document cases of GBV within health facilities and the storage of all confidential
information must comply with international best practices to ensure the rights of all patients seeking
care are protected and upheld. All attempts to collect and analyses data must be explained and
justified and healthcare staff must be clear on the objectives of data collection. The well-being of a
patient should never be put at risk for the sake of better data collection. The current scope of my
report was to identify the gaps associated with collection and processing of medico legal evidence and
its use.
The emotional and physical outcomes of an incident of sexual violence may be very different than a
case of physical and psychological violence perpetrated against a woman by her husband. Developing
a comprehensive set of guidelines for health actors to support patients who may experience any type
of GBV occurring in KPK will require significant staff, time and funding.
Given the limited resources and the dearth of quality and appropriate healthcare for survivors of GBV
overall, we should prioritize one or two types of GBV to be addressed at the outset and seek to build
on these guidelines in the future, by including other types of GBV.
Sexual violence and intimate partner violence (IPV) and sexual violence are serious public health and
human rights issues. Sexual violence in Pakistan especially KPK remains severely underreported in
Pakistan given the risks posed to survivors’ safety, the lack of confidentiality at service delivery points
and the widespread unavailability of services.
1. Gender versus GBV: The Future implementation
Many health and GBV actors have sought to raise awareness on GBV amongst service providers to
help change their attitudes about GBV and encourage them to provide non-judgmental care for
survivors of GBV. While gender is an important concept, gender-mainstreaming and awareness-raising
alone will not ensure that survivors of violence receive adequate support. Health and GBV actors must
move beyond gender and identify concrete actions which can be undertaken to improve these services
for health actors take additional steps to ensure that survivors receive confidential and appropriate
healthcare.
2. Integrating GBV Response in the Health Sector
A. Models of Integration
Survivors currently enter the health system at various points: at the primary level, at emergency
services in the case of serious injury, at ante- and post-natal care facilities, or at family planning
facilities. There are many different models for integrating GBV response into health services; all have
challenges and strengths. Models for integrating GBV response into health systems may typically be
broken-down into several categories: provider-level integration, facility-level integration (one-stop
centers), or systems-level integration. (See reference 3 in Annex 3 for more detail on the strengths
and weaknesses of these models of integration.). In provider- and/or facility-level models of
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integration, a wide range of GBV services are integrated into existing services by the same provider
and/or on the same site. Services might include case management services, psychosocial care, and
legal aid. Additional staff may be recruited and staffed within facilities to provide these services. This
model is typically used by one-stop crisis centers or in urban public hospitals. While this models
increases survivors’ access to care, it is resource-intensive and tends to be limited in coverage,
operating in high-population catchments.
In a systems-level model of integration, multiple sites and facilities are linked to provide
comprehensive care to clients. While this model tends to be more economically efficient, monitoring
the quality of referrals between actors in the system is challenging and clients may not receive timely
or appropriate care. Determining the best model of integration rests on resolving questions about
existing capacity and resources as well as risks assessment to providers and patients seeking care. KP
NCSW and the MOH should clarify which model works best in the context of KPK and develop the
guidelines accordingly. As written, the guidelines seem to argue for both provider-level and facilitylevel integration. This may or may not be feasible or appropriate for certain districts and types of
healthcare facilities in Pakistan and the benefits and drawbacks for both models should be thoroughly
explored.
B. Actively Screening for Violence
Some research demonstrates that if a woman tells anyone about an incident of GBV, that person will
most likely be a healthcare provider; healthcare providers are in a good position to ask female patients
about violence in their lives. As a result, actively screening all female patients who report to health
facilities has become practice in other countries as a way to identify cases of GBV, particularly IPV.
Facilities which actively screen female patients argue that doing so improves primary prevention—by
reducing morbidity and preventing potential mortality—and improving survivors’ access to healthcare
and other services. However, actively screening for violence in health facilities is still widely debated,
particularly around this strategy’s impact and ethics. Assumptions about the benefits of screening for
violence are untested and unproven in Pakistan, particularly the following assumptions:
- Screening will improve the identification of women who are experiencing violence
- Screening will result in better care and support for women and girls
- Screening will decrease women’s exposure to violence and the consequences of violence
Screening for violence can also be dangerous to both the provider and patient if proper protocols are
not established. Additionally, while some research has shown that some female patients are
comfortable being asked about violence in their lives, insufficient evidence exists to demonstrate that
screening actually leads to improved outcomes for women who are identified as survivors. Other
challenges faced in universal screening include: partner/family members’ presence; lack of privacy to
ask questions; limited time due to workloads; discomfort at asking personal questions; and
uncertainty about how to respond to disclosures of abuse. Decisions to actively screen for GBV within
health centers must be informed by proper a contextual analysis, including the availability of GBVrelated services, service providers’ and their willingness to support and treat survivors of GBV.
Given limited services on the ground and the safety and security risks posed to women and girls who
disclose violence, KPNSW and the MOH should not issue a blanket policy on active screening but
make site-specific determinations, contingent on available resources and staff capacity. These
determinations should be made after carrying out a pilot project in specific locations and facilities to
identify potential challenges and risks associated with active screening; the results of these pilot
projects should be properly assessed.
3. CLARIFYING THE ROLE OF THE HEALTH WORKER IN RAPE RESPONSE
Response service providers, like health workers, provide assistance to survivors to minimize the
harmful after-effects and prevent further trauma and harm. This may include treating and/or
preventing STIS, including HIV/AIDS; preventing unwanted pregnancies; treating wounds and other
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infections; providing basic emotional support; documenting injuries; and providing external referrals
for additional medical psychological, social and legal support, as requested by the survivor and
necessary. The guidelines should clearly state that the primary responsibility of health workers is to
provide confidential and timely healthcare to survivors of rape. Prevention and awareness-raising
activities, such as participating in media and awareness campaigns, are not priorities for health
workers, particularly where GBV-related health services are limited or non-existent. Healthcare
professionals can document, collect and analyse data to identify trends in violence, new contributing
factors and other changes in society, which may help to improve response and prevention activities.
But they should not be explicitly involved in prevention activities. The guidelines should clarify and
limit the role of health workers in other GBV-related activities outside of individual-level healthcare
provision.
4. Clarifying the role of the healthcare provider in legal action
Rape is a legal determination and decided in the courts. It is not the responsibility of a healthcare
provider to determine whether a person has been raped; this must be clarified in the guidelines.
The healthcare provider's responsibility is to provide appropriate care, to record the details of the
patient’s medical history, perform a physical examination, gather other relevant information, and,
with the person's consent, to collect any forensic evidence that might be needed in a subsequent legal
action. The purpose of a forensic exam in cases of rape and sexual assault is to facilitate legal action
against alleged perpetrators. It may not possible to collect the evidence, store it safely, or there may
be no legal authorities willing or able to prosecute. In such circumstances, it is best to do the minimum
necessary exam and not take samples that will not be used.
5. Basic Principles of Care and Rights of Survivors
Confidentiality at most points of service delivery is close to non-existent. Crime reporters are stationed
at many police stations, preventing many survivors from reporting to the police for fear of media
publicity. In addition, government health workers currently report all cases of sexual violence,
including rape, to the police, either due to a perceived legal requirement to do so or due to existing
legal policies. (Note, a hard copy of this policy was unavailable and thus the specific legal requirements
around mandatory reporting by health workers are still unclear.) This lack of confidentiality at health
facilities presents a serious obstacle to women and girls reporting incidents and seeking care.
The guidelines should establish a code of conduct which clearly spells out the obligation of all staff
working in health facilities to uphold patient confidentiality and penalties staff will face when
confidentiality is breached. The code of conduct should also other ways in which staff can respect the
rights of all survivors reporting to the facility. If possible, the guidelines should also prohibit
mandatory reporting between health facilities and police stations, allowing clients to choose
whether to pursue legal action. Specific strategies should be included to monitor staff compliance with
basic principles of care in working with survivors. The guidelines should also spell out the rights that
are guaranteed to all patients disclosing violence and require that these rights be posted clearly in
health facilities, pictorially and in multiple languages, where appropriate.
6. information collection and Storage
Healthcare service providers gather information that is highly sensitive and is often of value to external
stakeholders working to address GBV. The safety and dignity of women and girls is of the utmost
importance in all GBV work. Upholding internationally-recognized ethics, best practices and standards
in data and information sharing is crucial to keeping survivors of GBV safe and ensuring their choices
are respected. These standards are outlined in the IASC GBV Guidelines, UNHCR’s Sexual and GenderBased Violence against Refugees, Returnees and Internally Displaced Persons: Guidelines for
Prevention and Response and WHO’s Ethical and Safety Recommendations for Researching,
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Documenting and Monitoring Sexual Violence in Emergencies. These standards have been endorsed
by key international and non-governmental organizations 8 as the basis of good programming. 9
Efforts to document cases of GBV within health facilities and the storage of all confidential information
must comply with international best practices of patient confidentiality to ensure the rights of all
patients seeking care are protected and upheld. Furthermore, the guidelines should explain and justify
the purpose for collecting and analysing data so that all healthcare staff are clear on the objective of
data collection. The well-being of a patient should never be put at risk for the sake of better data
collection.

Conclusion
Our study substantiates that KP province does not yet have comprehensive post-rape care services,
nor do they have substantial co-ordination between gynecological reproductive health services, the
legal and judicial systems, sexual violence legislation and supporting legal instruments.
There is a need to ensure that these are integrated by cross-referrals between these sectors, using
standardized referral guidelines and path- ways, treatment protocols, medico-legal procedures and
information provided in the health sector and justice system. This requires common training
approaches and harmonized information across the different sectors. Common indicators that bridge
the interface of legislation and health services would facilitate government accountability.
Strengthened research capacities and additional research in this area are necessary. Joint and
collaborative planning and working at in-country level, through sharing of information and data
between the criminal justice system, legal system and health sector, remain key to achieving this.
ANNEX 1. POTENTIAL ENTRY POINTS FOR DELIVERY OF HEALTHCARE TO ABUSED WOMEN AND SYSTEMS OF
REFERRAL FOR EFFECTIVE INTEGRATION

The IASC GBV Guidelines have been endorsed by its members which include FAO, OCHA, UNICEF, UNDP,
UNFPA, UNHCR, WFP and WHO, as well as InterAction, ICRC, ICVA, IFRC, IOM, OHCHR, the Special
Representative of the Secretary-General on Human Rights of IDPs, the Steering Committee for Humanitarian
Response, and the World Bank who serve as standing invitees. The IASC and WHO guidelines were developed
with significant contributions from a number of UN agencies, academic institutions and NGOs, including the
Reproductive Health Response in Conflict Consortium; Médecins sans Frontières, Oxfam, and IRC.
9
Adapted from IRC’s Information Sharing Principles and Policy Statement, October 2010.
8
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From: Manuela Columbine, Susannah Mayhew, and Charlotte Watts, “Health-sector responses to
intimate partner violence in low- and middle-income settings: a review of current models, challenges
and opportunities.” London School of Hygiene and Tropical Medicine, 2011.

ANNEX 2. CHECKLIST FOR CLINICAL MANAGEMENT OF RAPE SURVIVORS 10
Protocol

 Written medical protocol in the language of the provider.
Staff

 Trained (local) health care professionals (on call 24 hours/day).
 For female survivors, a female health care provider speaking the same language or a female health
worker (or companion) should be in the room during the examination.

Setting and Equipment
Room (private, quiet, accessible, with access to a toilet or latrine).
Examination table.
Light, preferably fixed.
Resuscitation equipment.
Access to an autoclave to sterilize equipment.
Speculum.
Sterile medical instruments (kit) for repair of tears, and suture material.
Supplies for universal precautions (soap, gloves, box for disposal of contaminated and sharp
materials).
 Needles, syringes.
 Cloth or sheet to cover the survivor during the examination.
 Napkins for feminine hygiene (pads or local cloths).










From IRC’s Clinical Management for Rape Survivors: A Prototype for IRC Health Programs adapted from
WHO, Clinical Management of Rape Survivors.

10
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 Pregnancy tests and pregnancy calculator (optional depending on local protocols for ECPs and the
use of antibiotics).

Medications









For prevention or treatment of STIs per country protocol (may include Hepatitis B vaccine).
For post-exposure prophylaxis of HIV (PEP) as per IRC/country protocol.
For pain relief (e.g. paracetamol) and an anxiolytic depending on local conditions/ protocols).
Emergency contraceptive pills (and/or copper-bearing intrauterine device (IUD)).
Local an aesthetic for suturing.
Topical antibiotics for wound care.
Tetanus toxoid.

Administrative supplies






Medical chart with pictograms.
Consent forms.
Information pamphlets and referral materials for the survivor (in the local languages).
Safe, locked cabinet for keeping confidential records.

For forensic evidence collection











Comb for collecting foreign matter in pubic hair.
Magnifying glass.
Ruler for measuring the size of bruises, lacerations, etc.
Supplies for collecting blood samples.
Glass slides for wet and/or dry mounts (microscope and trained technician required).
Cotton-tipped swabs/applicators/gauze pads for collecting samples.
Laboratory containers for transporting swabs.
Paper sheet for collecting debris as the survivor undresses (flip chart paper).
Paper bags and tape for collecting and labeling containers/bags

Annex 3. Rape Laws in Pakistan
Pakistan Penal Code 1860; Criminal Laws Amendment 2006
PPC 375
Rape; A man is said to commit rape who has sexual intercourse with a woman under circumstance
S falling under any of the five following descriptions
i)
ii)
iii)
iv)

v)

against her will
without her consent
with her consent when the consent has been obtained by putting her in the fear of death
or serious harm
with her consent when the man knows he is not married to her and that the consent is
given because she believes that the man is another person to whom she is or believes
herself to be married; or
with or without consent if she less than sixteen years of age.
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Explanation; Penetration is sufficient to constitute the sexual intercourse necessary you the offence
of rape.
PPC 376: Punishment for Rape
1) Whoever commits rape shall be punished with death or imprisonment of either description
for a term which shall not be less than ten years or more than twenty-five years and shall also
be liable to fine.
2) When two or more persons in furtherance of common intention of commit rape all each of
such persons shall be punished with death or imprisonment for life.
Criminal Law (Amendment Offences Relating to Rape) Act, 2016 was passed in 2016. This amendment
inserted some new sections and amended some section of PPC in order to make more strict laws for
the offence of rape. Section 55 of PPC is amended and offences related with rape are made non
commutable.
Section 376 of PPC is also amended; now whoever commits rape of minor or person with mental or
physical disability shall be punished with death or imprisonment of life. It further stated that whoever
being a public servant; including a police office, medical officer or jailor, taking advantage of his official
position, commits rape shall be punished with death or imprisonment for life and fine. Through this
amendment, now disclosure of identity of victim of rape is also prohibited u/s 376A.
Law is also amended and it is compulsory for investigation officer to record statement of victim in
presence of female police officer or other female family member of victim. Similarity it is also
compulsory for Police to record FIR of such offence in presence of female police officer.
Now under this amended law DNA testing; Section 164b is compulsory but with the consent of victim
or his legal heirs and it is duty of IO to send the samples of DNA to forensic laboratory as soon as
possible. A new section 344A is inserted in PPC which describes that court is bound to conclude the
trial of offence related with rape in three months. Code of Criminal Procedure’s schedule is also
amended for the explanation of the amended sections of PPC.
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Glossary of legal EXPRESSIONS (APPEAL):
•

Appeal against conviction dismissed

•

Appeal against conviction allowed

Where a conviction judgment is appealed,
but the court finds no justification for overturning the conviction.
Where a conviction judgment is appealed
and the court finds that the conviction
cannot be upheld due to variety of reasons,
thereby holding the accused to be innocent
by overturning the conviction.

•

Appeal against acquittal dismissed

•

Appeal against acquittal allowed

•

Sentence modified

•

Miscellaneous

Where an acquittal is appealed but the court
finds no justification for overturning the
acquittal.
Where an acquittal is appealed and the court
finds that the lower court made mistakes
and that the accused should have been
found guilty, thereby overturning the
acquittal and re-arresting the accused.

Where the court holds the accused guilty,
but adjusts the sentence due to a variety of
reasons e.g. the accused is a juvenile but
was given the sentence of an adult; or the
sentence was too harsh and therefore
unjust for the crime he is convicted for
Other scenarios which do not necessarily
result in a “convicted” or “acquitted”
category. For example, where, petition or
case was not maintainable or where the
case deals with the subject matter
of rape, but does falls slightly outside the
scope of discussion in this paper e.g. a case
of habeas corpus involving illegal detention
of the accused or the judgment deals with a
Qazf (defamation) matter relating to
accusation of rape etc.
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Introduction
“…the first and foremost circumstance that can be looked for in cases of rape is the evidence of
resistance which one would naturally expect from a woman unwilling to yield to a sexual intercourse
forced upon her. Such a resistance may lead to the tearing of clothes, the infliction of personal
injuries and even injuries on her private parts.” – Mahla Ram v. Emperor (AIR 1924 Lah. 669)
In adversarial trials of rape cases, the burden of proof lies on the prosecution. The victim must prove
beyond reasonable doubt that there was sexual intercourse and absence of consent.
The 1924 judgment quoted from above presupposes that a real rape victim will always fight back,
resulting in injuries to herself and her assailant. It also awards little merit or space to the possibility
of accompanying instrumental violence, where threats and lesser levels of physical violence may be
used to compel acquiescence. It ignores the individuality of human reaction which varies for each
individual experiencing rape and fails to factor in common delays in reporting due to a variety of
reasons, that can substantially reduce the amount and quality of evidence available.
The Supreme Court and other courts in Pakistan have reiterating over many judgements that marks
of violence on the body of a victim are not an essential ingredient for a successful conviction. 11
However, both the police 12 and courts continue to contest over absence of marks of violence as an
indication of consent. For example, where a 1985 judgement of the Supreme Court of Pakistan (SCP)
reproduced parts of the 1924 judgement practically verbatim 13, it was again quoted from in a 2018
Peshawar High Court judgment. 14
The law relating to rape, sexual harassment and other sex crimes were amended between 2006 and
2016 in Pakistan, to create increased number of offences and penalties for different categories of
offences relating to rape, e.g., rape by public servants, rape of minors etc. Over two amendments
spanning 10 years, a more victim/survivor-centric approach can be seen in the text of the law
relating to both reporting, investigation and trial, including the protection of privacy and
confidentiality of victims. The law increased accountability for negligence and biased investigations
by duty-bearers and declared DNA mandatory for survivors and perpetrators in all rape cases.
The primary objective of this research is to “create a body of evidence on systems and procedures
that impact access to justice for women victims of sexual violence in KP.” It was commissioned by
the Khyber Pakhtunkhwa – KP – Commission on Status of Women (KPCSW), for a project supported
by Foundation of Open Society Institute Pakistan (FOSIP) and International Development Research
Centre (IDRC). This research aims to contribute to local discourse in the province of Khyber
Pakhtunkhwa (KP) on the legal aspects of rape prosecution in connection with the Federal rape law,
relevant evidence and standards of proof, and essential ingredients for a successful prosecution.
1.1. Rape prevalence, reporting and litigation
In KP, the only official data on rape litigation is available from the provincial Prosecution Services
Department, from 2014 – 2016. The Department recorded the registration of 809 cases of assault on
women, and 498 cases of rape between 2014 – 2016 in KP. 15 There is no such data available publicly
for 2017 and 2018.

See: Makha vs. The State (1975 SCMR 394); Mehboob Ahmad vs. The State (1999 SCMR 1102); Habibullah
vs. The State (2011 SCMR 1665).
12
Brohi, Nazish (2018), Police Responses to Sexual Violence in KP. KP Commission on the Status of Women.
13
Rais Khan vs. The State (1985 SCMR 1170).
14
Noor Adam vs. The State (2018 YLR Note 62).
15
KP Prosecution Service, “Khyber Pakhtunkhwa Prosecution Services Annual Report 2016”, 2017, KP
Prosecution Service.
11
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According to data acquired from the district prosecution’s office in district Nowshera, KP, there have
been 38 cases of rape (registered under section 376, of the Pakistan Penal Code) in the district over
three years. Details of outcomes are as provided in Table 1 below:
Table 2: Number of cases registered and resulting in convictions or acquittals in District Nowshera,
2016-2018
Year

Number of Cases where Accused
Convicted

2016

Cases
Registered in
Nowshera
07

2017

15

0

2018

16

0

0

Number of Cases where Accused
Acquitted
02 Acquitted under section 256-K
01= Compromise
05 Acquitted under section 256-K
03= Compromise
01= Compromise

According to Brohi 16, who conducted a parallel study to this on the policing and sexual violence in
KP, many rape cases are brought to the police disguised as other crimes such as murder, honour
killings or suicide. Female lawyers from Swat suggest that numerous cases are reported as suicide
which are in fact murder, but such data is not shared with and by the police17. They state there is a
reluctance to report cases of rape, which are often compromised out of court 18.
Information presented in Table 1 above suggests that even when cases are reported and trials
initiated, the accused are acquitted under 256-k of the Criminal Procedure Code (CrPC) 19 or cases
are settled out-of-court; there are also zero convictions over three years. It is important to note that
this is the format data was received in, with ‘compromises’ clearly mentioned by the prosecutions’
office in Nowshera. Further, it appears that cases also drag well beyond the three-month time cap
as accused are neither sentenced, nor acquitted by the district courts.
Experts from KP suggest that it is usually when a jirga fails to suggest a compromise in a rape case
which the victim and/or her family find reasonable, that the formal legal system is approached. This
does not mean that negotiations are not on-going throughout the legal process. Civil society activists
from KP suggest that those who are economically marginalised are likely to be more attracted to
compromise or ‘settle’ to avoid financial and social burdens that would likely accompany the legal
proceedings.
Lawyer Rakhshanda Naz from Peshawar, for example, explains that cases are more likely to be
taken to court if the victim is a child and particularly if the child was murdered. A male respondent
from a focus group discussion (FGD) with the local community 20 notes that cases are more likely to
be reported if the accused is a stranger as opposed to someone in the family. This, he explains, is
closely related to cultural norms that demand that rape be hidden for fear of stigma and shame
befalling the entire family. Conversely, respondents suggest that reporting is unlikely when rape is
committed by someone closely known to the victim/survivor or her family. Women participants in
another FGD 21 report a variety of ‘solutions’ that are offered as settlement ranging from
death/murder, to financial compensation and marriage to the rapist.

Brohi, Nazish (2018). Police Responses to Sexual Violence in KP. KP Commission on the Status of Women.
FGD with female lawyers, Mingora, Swat held on 25-12-2018.
18
Ibid.
19
265-K. Power of Court to acquit accused at any stage. “Nothing… to prevent a Court from acquitting an
accused at any stage of the case; if, after hearing the prosecutor and the accused and for reasons to be
recorded, it considers that there is no probability of the accused being convicted of any offence”.
20
FGD with male community members held on 14-09-2018 at the KPCSW office.
21
FGD with female community members held on 14-09-2018 at the KPCSW office.
16
17
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KP-based journalists share that there are many obstacles faced by women in reporting rape. They
suggest that there is backlash against media reporter when they do report on such cases. Another
local activist highlightes cultural insensitivity, the lack of security of the victim and her family upon
reporting and the impact on the victim after filing a case, as major considerations before reporting.
Himayat Ullah Mayar, District Nazim, Mardan records that the community often blames the victim
and distances itself from her and her family. Women’s rights worker Rabeea Hadi echoes this
statement and further suggests that some women that have reported rape in the past have simply
been abandoned at Government-run Dar- ul- Amans by their families. Interviews with lawyers and
retired judges further suggest that in some cases, intense social persecution leads to bad marriage
prospects for the victim.
There also remains a high risk for survivors/victims from their own families in a culture rife with
‘honour killings’. As noted by a female community member during FGDs: “Victims are usually scared
of their family members killing them with poisoned capsules or electrocuting them. Men are never
blamed. People usually blame the victim saying it must have happened because of her own
willingness.” Female lawyers in Swat echoed this sentiment, stating that often, honor-related
murders are disguised as suicides. A case is also recorded by Hadi involving the murder of a mentally
disabled girl in KP by her own family when she became pregnant as a result of multiple episodes of
rape, in order to protect family honour. 22 RSPN paralegals note other complexities surrounding
community support groups, including the risk of harm by the accused party who may be
connected to a powerful local family. 23 Other community leaders explain that they prefer to refer
cases onward to whoever may be willing to help rather than getting involved themselves.
In terms of litigation, respondents note high court expenses, long delays, corruption, an un-friendly
court environment towards women victims.
1.2. Court systems, structures and procedures in KP
The courts in Khyber Pakhtunkhwa, as in rest of Pakistan, are classified in order of the origins of a
case. These courts are:
-

The Sub-ordinate Courts (in terms of hierarchy) – including Session Judges, Additional Session
Judges and Magistrates Class I, II and III; and
The appellate courts – including the High Courts in each province and for the Federal Capital,
Islamabad and the Supreme Court of Pakistan 24.

The overall criminal justice system comprises several actors whose responsibilities are inextricably
linked to the trial process. These include the police, prosecution, defence lawyers, courts, prisons,
medico-legal and forensic examiners, judges and court staff. The different stages of a criminal case
involving these actors at different stages before, during and after trial are as identified in Figure 1
below.
Figure 1: Stages in Rape Investigation, Trial and Appeal

Ibid.
FGD conducted with RSPN Male Paralegals on 10-10-2018 at KPCSW office, Peshawar.
24
Government of Khyber Pakhtunkhwa’s Rule of Law Roadmap 2017/18.
22
23
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Investigation

•On the basis of a complaint or FIR, the police investigate a possible crime.
This may involve other experts based on need (e.g., medico-legal doctors,
forensic examiners, etc.),
•The complete investigation is presented to the prosecution department,
•Upon approval of the prosecution department, the entire case file (and a
charge sheet- challan) is submitted before the Court.

Pre-Trial

•A Court Magistrate receives the case file from prosecution,
•Upon examination of the file and evidence, the Magistrate makes a decision
whether to dispose of the case or take cognisance and send the case
onward to trial. ALTERNATELY, a private complaint or direct complaint may
also be filed before the Magistrate, who assesses the complaint and decides
whether to dispose of it or take cognisance and send it forward for trial.
•An accused may be taken into custody depending on the nature of the
offence,
• The accused may apply for pre-arrest or post-arrest bail.

Trial

• The prosecution services conducts the trial on behalf of the complainant,
• A private advocate may also be hired by the complainant, but he/she must
support the prosecution and appear with the consent of the court,
• A private defence lawyer is hired by the accused,
•The trial commences with framing of charge(s) against the accused,
• Evidence is presented by the prosecution in Court,
• Arguments are presented by prosecution and defence,
• Judgement is announced by the court or the decision/order is given by the
judge resulting in an acquittal or conviction of the accused,
• Sentence is announced by the same judge.

Appeal

• Either party may appeal the decision of the trial court as per the court
hierarchy,
• Appeal may be allowed if order/judgment/decision is given which
disregards facts, circumstances, evidence, law and procedure. This may
include challenging the conviction/penalty or sentence or both,
• In certain cases, and in light of the applicable law, the sentenced individual
may be eligible for probation or at a later stage, the sentence may be
commuted.

1.3. Rape under law: Definition, penalties, the implementation processes through different stages
The law relating to rape is primarily dealt with under the Pakistan Penal Code 1860 (PPC) and the
Criminal Procedure Code 1898 (CrPC). All sections relating to rape or zina-bil-jabr (as defined in the
Zina Ordinance, 1979) were removed from the Ordinance and placed in the PPC by virtue of the
Protection of Women (Criminal Law Amendment) Act 2006. The last amendment was made in 2016,
vide the Criminal Law (Amendment) (Offences Relating to Rape) Act, 2017.
Section 376 of the PPC contains the punishment for rape. It is in this section that most of the
substantive amendments were made through the 2016 law. Section 376(1A) – (4) of the PPC
provides punishments for rape and what can be identified as aggravated rape, i.e., rape made more
serious by attendant circumstances, resulting in a more severe penalty. The expansion of the law in
2016 recognised that rape may become aggravated due to additional circumstances 25.
25

Several new sub-sections were added in Section 376 providing higher penalties for specific circumstances
under the Criminal Law (Amendment) Act (Offences relating to Rape) 2016
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Table 3: Laws Related to Stages in Rape Investigation, Trial and Appeal

Case stage and explanation
•

•
•

Investigation
On the basis of a complaint or FIR, police investigate a possible
crime. This may involve department experts based on need e.g.
medico-legal, forensic etc.
The complete investigation is presented to the prosecution
department
Upon approval of the prosecution department, the entire file
(challan) is submitted before the Court.

Legal Provisions
Disclosure of identity of victim:
-

-

The direct or indirect disclosure of identity of the victim in cases of rape under Section
376, unnatural offences under Section 377 or sexual abuse under Section 377B including
the publication or printing of information which may result in being able to identify the
victim.
Exceptions include: police officials allow for purposes of investigation; written
authorization of Court; written authorization of the victim or the natural or legal guardian
where the victim is dead, a minor or of unsound mind; or publication of Court judgments.
(Section 376A, PPC)

Duty of Investigator/public servants
-

-

Liability of public servant: A public servant can be held liable for failure to carry out
investigation properly or diligently or fails to pursue the case in any court of law properly
and punished with a term of either description of a maximum term of three years, or fine
or both (Section 166(2) PPC).
Obstruction of investigation: Any person who intentionally hampers, misleads,
jeopardizes or defeats an investigation, inquiry or prosecution, or issues a false or
defective report in a case is punishable with imprisonment for a maximum of three years,
or a fine, or with both (186(2) PPC).

Medical Examination
-

Medical examination of the accused: Detailed processes and required details for
examination of an accused person by a medical practitioner. Use of force is allowed for
such examination (Section 53, CrPC)
Medical examiner qualification: Medical examiner must be a registered medical
practitioner in a Government hospital or local authority.
Medical examination of victim: Detailed processes, required details for examination of a
victim of rape, unnatural offence, sexual abuse or attempt to commit any of these acts
(Section 164A, CRPC).
Medical examination of victim by female: Medical practitioner must be female if victim
is female. (Section 164A CrPC)

95

Case stage and explanation

Legal Provisions
-

-

Accompanying victim for medical examination: Mandatory escort by female police officer
or a family member; and consent of victim or natural or legal guardian to examination
(Section 164A CrPC)
Medical practitioner for victim: Any medical practitioner who possesses any qualification
recognized as such under the Pakistan Medical and Dental Council Ordinance, (XXXIl of
1962) and whose name is entered in a Register maintained by the said Council may be
authorized to conduct such medical examinations (Section 164A CrPC).
Collection of DNA of victim: DNA shall be collected from victim with consent of victim or
natural or legal guardian within optimal time period of receiving information about
offence. DNA samples must be sent to a forensic laboratory at the earliest (Section 164B
CrPC)

Recording of Statement
1.
2.

3.

26

Section 161, Code of Criminal Procedure 1898

Recording of information of crime by alleged female victim: Where a woman is giving
information on a cognizable offence or attempt to commit offence of rape, sexual abuse,
abduction or enticement
Recording of statement of alleged female victim by police: Where witnesses are being
examined by the police and the statement of an alleged female victim woman is being
recorded, it shall be done by an Investigating Officer, in the presence of a female police
officer or a female family member or other person of her choice 26;
Right to legal representation: The police officer shall inform victim of right to legal
representation after recording information of an offence or an attempt of offence (Section
161A).
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Case stage and explanation
Pre-Trial
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

The Court receives the file from the police and prosecution
Upon examination of the file and evidence, it makes a decision
whether to dispose of the case or it takes cognisance of the case and
sends to trial.
A private complaint or direct complaint may also be filed before the
Magistrate, who will assess the complaint and decide whether to
dispose of it or take cognisance and send it forward for trial.
An accused may be taken into custody depending on the nature of
the case.
An accused may apply for pre-arrest or post-arrest bail.
Trial
The prosecution services conduct the case on behalf of the
complainant.
A private advocate may also be hired by the complainant, but
he/she must support the prosecution and appear with consent of
the court.
A private defence lawyer is hired by the accused
Then the trial commences with the framing of charge against the
accused
Evidence is presented by the prosecution
Arguments are presented by prosecution and defence
Judgement is announced by the court or the decision/order is given
by the judge resulting in an acquittal or conviction of the accused.
Sentence is given by the same judge.
Appeal
Either party may appeal the decision of the court as per the court
hierarchy.
Appeal may be allowed if order/judgment/decision is given which is
against the facts, circumstances, evidence, law and procedure. This
may include challenging the conviction/penalty or sentence or
both.

Legal Provisions
Legal Provisions relating to Pre-trial stage of trial
Disclosure of identity of victim:
-

-

•

•

•
•

The direct or indirect disclosure of identity of the victim in cases of rape under Section
376, unnatural offences under Section 377 or sexual abuse under Section 377B including
the publication or printing of information which may result in being able to identify the
victim.
Exceptions include: police officials allow for purposes of investigation; written
authorization of Court; written authorization of the victim or the natural or legal guardian
where the victim is dead, a minor or of unsound mind; or publication of Court judgments.
(Section 376A, PPC)
Legal Provisions relating to Trial of Cases of Rape etc.
Case to be concluded in 3 months: A case of or attempt of abduction and kidnapping for
illicit intercourse, rape, unnatural offences or sexual abuse must be decided within 3
months, after which it shall be sent to the notice of the Chief Justice of the High Court
(Section 344(A), CrPC).
Trial to be in camera: Trials of cases of abduction and kidnapping for illicit intercourse,
rape, unnatural offences and sexual abuse shall be conducted in camera. An application
made by parties, may result in allowing particular persons to have access to or remain in
Court. (Section 352 CrPC).
Use of special measures: Special measures may be adopted for protection of victim etc.
including use of screens, video link etc. (Section 352, CrPC).
Sexual history of victim: Sexual history can no longer be used to impeach her credibility
as a witness. (Section 151(4) Qanun-e-Shahadat (Law of Evidence) 1984 has been deleted.
Legal provisions relating to Appeals in Cases of Rape

•
•

Appeal to be decided in 6 months: An appeal to any one of the above-mentioned cases
must be decided within 6 months (Section 417, CrPC)
Punishments cannot be commuted: Where a sentence of life has been passed in cases of
or attempt of abduction and kidnapping for illicit intercourse, rape, unnatural offences or
sexual abuse, the punishments cannot be commuted (Section 55, CrPC).
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Case stage and explanation
•

Legal Provisions

In certain cases, and in light of the applicable law, the sentenced
individual may be eligible for probation or at a later stage,
commuted etc.
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1.4. Research methodology
This paper is a qualitative analysis of rape trials in the superior courts in Pakistan and in KP using four
techniques:
Review of reported judgements as available on the www.Pakistanlawsite.com website, an online
resource site which contains all federal and provincial statutes as well as case law related to them
and houses all legal journals publishing reported cases.
b) A desk of provincial, national and international literature relating to law relating rape and sexual
violence; rape trials; and access to justice and the status of women in Pakistan and KP.
c) Focus Group Discussions (FGDs) and In-depth Interviews (IDIs) with different stakeholders, i.e.,
community members and leaders (including paralegals); legal personnel including lawyers and
retired judges; organisations working on violence against women and/or access to justice;
journalists; medico-legal doctors; and local journalists.
d) Review of four case files which included two cases currently sub-judice before the KP district
courts, 27 and two which were appealed before the Federal Shariat Court (FSC). An additional case
file was included at a later stage to reinforce a key finding of a paper although the victim was a
male. The three cases sub-judice before the KP district courts for the purpose of this paper are
identified as State v. A; State v. B and State v. C. The two FSC judgments will be referred to as State
v. D and State vs. E. Sub-judice cases were examined to see whether the 2016 amendments were
being implemented by the courts. The FSC judgments were examined to assess the manner in
which cases were conducted, with a focus on the use of law, investigation, use of evidence and
issues during trial.
a)

Identification of data sets for case judgment analysis
For the purposes of this research, two primary data sets were used from the reported judgments of
the appellate courts of Pakistan:

Data Set No. 1:
The first data set consisted of all reported judgments of the superior courts of Pakistan relevant to
KP. A total of 943 cases were initially identified and analysed, including 308 cases of the Supreme
Court of Pakistan (SCP); 558 cases of the Federal Shariat Court (FSC) and 77 cases of the Peshawar
High Court (PHC). After a stepped filtration process detailed below, reviewed cases were reduced
substantially, concentrating more on KP. Reported judgements on rape and zina-bil-jabr of the SCP
(including the Shariat Appellate Bench), the FSC and the PHC were included to identify bottlenecks
within the system and to better understand how the courts at different hierarchies see rape, and to
cull out procedural, substantive and evidentiary elements that play an essential role in the
prosecution of rape cases.
The relevant legal provisions and associated case law was examined which included provisions of the
Pakistan Penal Code 1860 (PPC) and the now repealed provisions of the Offence of Zina
(Enforcement of Hudood) Ordinance 1979 (“Zina Ordinance”). In addition, to cross-check and ensure
all case law was included, using the search options on the website, each court’s judgment on ‘rape’
and ‘zina-bil-jabr’ were researched.
Four filters were applied to identify a final sample of case law for analysis:

27

Due to the fact that the cases contain information which is still under consideration before the courts, and
particularly keeping in mind the non-disclosure requirements of the 2016 amendments to the rape law, all
the cases have been given pseudonyms for purposes of discussion and contribution to the discourse in this
paper.
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1. First filter: identification of cases emerging from courts which have a direct enforceability in
KP. The judgments of three relevant courts were examined and analysed for the purpose of
this research paper. The SC the highest law of the land and sets national precedents through
a principle or rule established in a case which is thereafter binding on all courts in subsequent
cases with similar facts or issues. The SC also includes the Shariat Appellate Bench which is the
Court of Appeal from the FSC.
The FSC was the primary court 28 where cases of zina-bil-jabr were heard while the Zina
Ordinance was operational and has national jurisdiction. It continues to hear cases that were
instituted before the change in law by virtue of the Protection of Women (Criminal Laws
Amendment) Act 2006. The cases heard by the FSC contributed greatly to the development
of the narrative and legal principles in rape cases.
The PHC, particularly after 2006, is the first court of appeal for cases of rape and the highest
provincial judicial body. Its judgments and precedents are binding on lower courts within the
KP province.
Judgments of High Courts of other provinces are persuasive, but not binding, so were
excluded from the analysis.
2. Second filter: identification of cases where females were the victims/survivors were examined
to keep the research centred on women/ girls.
3. Third filter: identification of cases that addressed points of law, gave further interpretation
and laid down precedents. Cases that did not meet this criterion were excluded.
4. Fourth filter: exclusion of cases that focused on interpreted legal provisions and that have
since been overturned by courts, e.g., the legal interpretations of the required evidence under
the Zina-bil-jabr in Offence of Zina (Enforcement of Hudood) Ordinance 1979, which no longer
exist under the law.
The analysis was conducted against the following parameters:
1. Identification of set precedents;
2. The basic level of evidence needed for a conviction;
3. The principles identified in the use of types of evidence, procedural gaps which result in the
lack of conviction; and
4. The construction of key concepts within the offence of rape.

Data Set No. 2:

In the absence of data from the courts and police, reported judgments were used to provide a
cursory mapping and overview of trends and patterns of incidence of rape, and the courts’
documentation and response.
All reported case law was examined to identify reported judgments originating from KP for the
purpose of narrowing analysis to KP-specific trends. This included all reported judgments in the
Peshawar High Court and all cases emerging from KP in the Federal Shariat Court and the Supreme
Court of Pakistan. These cases were examined to isolate cases pertaining to rape and zina-bil-jabr.
Cases where a where a girl had eloped and married of her own free and given a statement to the
effect, were excluded.
Thus, a total of 47 cases was identified for analysis. Of these, 34 cases were of the PHC; 8 were came
from FSC; and 5 from the SC.

28

“Zina-bil-jabr” was the term used for rape under the Zina Ordinance. The court precedents used the terms
inter-changeably.
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These judgments have been divided into two sets:
-

cases which related to bail (26) and
cases at the appellate level (21)

These have been analysed based on the following categories:
•
•
•
•
•
•
•
•
•
•
•

Judgment of the appellate courts (decisions relating to appeal from the lower courts)
Decisions related to bail
District of case
Category of Case
Name of Victim provided, whether provided
Name of Perpetrator, whether provided
Age of Victim
Age of Accused
Relationship of Victim with Perpetrator
Location of Incident
Average time of case from registration of the FIR to completion of different stages of appeal.

1.5. Study limitations
There were several obstacles during the research for this paper. First, none of the survivors
interviewed were willing to be quoted or their stories shared directly even with pseudonyms, for
fear of recognition or backlash. This shifted the initial focus of the paper, which intended to capture
personal experiences of survivors and their families. Nonetheless, to ensure the voices and stories of
the survivors were incorporated, Rabeea Hadi, a co-researcher in this study, was interviewed to
provide a second-hand overview of her experiences in working directly with survivors and the
criminal justice system for many years.
Second, the KPCSW was unsuccessful in acquiring data on cases currently being pursued in the
courts previous numbers for convictions and acquittals. This data would have allowed for the
formulation of statistics of reported incidents of rape across the province and draw out a picture of
the ratio of conviction in comparison with acquittal of such cases. This quantitative analysis would
have been useful in the identification of the width and depth of the issue within the province.
The researchers had also unsuccessfully attempted to access a wide number of case files of the
lower court to conduct a qualitative analysis of the most important trial process which is the first
and most exhaustive experience for the survivor/victim and/or the family where all evidence is
recorded and is ultimately relied upon during review/ appeal. For this purpose, the appellate court
judgments were used to review in a limited manner the performance of the trial courts and reasons
for overturning or confirming of convictions, acquittals etc. and the gaps in the investigation and
prosecution services that contributed to these results.
A No Objection Certificate (NoC) was not received from the Government of Khyber Pakhtunkhwa for
conducting on-ground research in Nowshera. Thus, no field research was conducted. To compensate
for resulting gaps, two FGDs were conducted in Peshawar with community members and paralegals
from Nowshera and one FGD was conducted with a group of women lawyers in Swat.
The KPCSW has not yet achieved a position of power within the KP Government and bureaucratic
system, as evidenced by its limited ability to access information, data and have NoCs issued, which is
more readily available in other provinces such as Punjab, which regularly provides data in its Gender
Parity Report and conducts regular fieldwork including research. The lack of ownership of the KPCSW
by the Government must be explored through an independent analysis with concrete
recommendations on how to move forward on this.
Due to these limitations, the nature of the research changed and a new methodology with a primary
focus on de-constructing reported cases of rape by the superior courts with analytical support from
interviews and limited case files was adopted. This has allowed for a better understanding of how
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the justice system as a whole respond to rape cases in KP and the impact of this response at the trial
stage in court.

2. Definition, Interpretations and Penalties for rape
2.1. How relevant is ‘consent’ to an allegation of rape?
Case law suggests that ‘consent’ is a main concern of the courts in rape cases, which if established,
implies imminent dismissal. The burden of proof is laid on the victim to show that she did not
consent, or was unwilling, and whereby the question of consent ‘does not arise’. Despite the
significance attached to consent (or lack thereof), little discussion is found in reported judgements
of the appellant courts on the definition of the concept itself, or under what conditions the courts
may determine absence of consent and lack of will on the part of the victim.
An FSC judgment from 1997 29 is one judgment which does touch upon both concepts of ‘will’ and
‘consent’. The Court defined “will” to mean “power or faculty of choosing or determining act of using
this power; volition choice; determination”. It held the word consent to mean “of the same mind; to
agree to give assent; to yield to comply”, thereby requiring “agreement as a free agent with the
presence of the free mind and free will.” The court stated that where a person’s choice for an act to
be “done or performed” 30 was “redundant in the given situation, the act will be taken to have been
done against the will of the person concerned”. The judgment goes on to clarify that “the choice or
the power or faculty to choose may get affected for variety of reasons i.e. the position of the
perpetrator viz a viz the person dominated; the fiduciary capacity; the supervisory control or position
of dependence and sustenance”(emphasis added). This relegates both the motivation and
vulnerability to rape to financial terms which is identified as the main source of power with and over
the victim.
Apart from this judgment, and with remarkably little reference to it, courts commonly examine
consent and the ability to give consent on a case-by-case basis. For example, in a 1994 case 31, the
Supreme Court deemed that consent must be “made by a person who is capable to give consent.
Therefore, sexual intercourse committed with a non-adult girl shall always be covered by this
definition of Zina-bil-jabr.” This establishes the principle of statutory rape, on the basis of age. An
FSC judgment, whilst discussing capacity to give consent to marriage of a child, also held that a child
could not give valid legal consent to marriage, therefore the sexual intercourse committed thus far
was in fact zina-bil-jabr /rape, 32 again emphasizing age as a strong determinant against which
consent (or its absence) is to be measured.
2.2. Are marks of violence necessary to prove rape?
It was common in cases from a decade ago, to base decisions on the commonly asserted rape myth
that resistance must be seen through ‘marks of violence’ to establish or rule out consent. For
example, in a 1993 Supreme Court case 33, bail was allowed to the accused as there was no evidence
that the alleged abductee “resisted her alleged abduction or had raised hue and cry”. In a 1985
case 34, the SC judgment reproduced the quote from the 1924 judgment at the beginning of this
report:“…the first and foremost circumstance that can be looked for in cases of rape is the evidence
of resistance which one would naturally expect from a woman unwilling to yield to a sexual

Muhammad Khalil alias Kach vs. The State (1997 PCrLJ 1639 Federal Shariat Court).
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intercourse forced upon her. Such a resistance may lead to the tearing of clothes, the infliction of
personal injuries and even injuries on her private parts.”

Female lawyers interviewed in Swat 35 focus on the importance of marks of violence to constitute
strong evidence in rape cases, while other lawyers interviewed offers that the emphasis of this type
of evidence is no longer as essential. Case laws suggest, however, that there has been a shift away
over the years following amendments to the Hudood laws, from sole reliance on medical evidence
and confessions to justifying lack of marks of violence on a body; 36 An increase is noted on
discussions around circumstantial evidence that may impact the victim’s ability to resist, and
consequently received injuries to her person. These include but are not limited to the following
descriptions: that girls below the age of 16 years cannot give valid consent to sexual intercourse; 37
that resistance is not possible where the accused is armed 38; that lack of resistance to abduction
(with the intent to rape) “was understandable as resistance on her part could put her in further
trouble with serious consequence”; 39 that it may be futile for a pregnant woman to resist when
she’s surrounded by the accused; 40 that the physical strength and older perpetrators may result in
the victim being unwilling or unable to resist 41, etc. As a 2014 FSC judgment states: “Existence of
marks of struggle, presupposes struggle which depends on capability of victim to offer resistance”. 42
Counter arguments are also present in legal interpretations of absence of marks or violence. In a
2018 Peshawar High Court case43, a 14-year-old child accused her older cousin of raping her. The
court held that as there was a valid nikah, there was no case for zina (fornication) – instead of
rape, and that lack of marks of violence indicated no use of force or violence. The court rules that
since there was no signs of resistance on her own body, she was a consenting party. The accused
was subsequently acquitted.
2.3. How is marital rape defined or interpreted by courts?
Marriage is not a precluding circumstance to a charge of rape. Marital rape is also neither defined
nor tried under rape laws; no cases are available on record in all sources used for this paper where
the accused is noted as related to the victim in matrimony, in a case falling under PPC 376
(Punishment for rape).
In 2006, marital rape became a punishable offense when the Protection of Women (Criminal Law
Amendment Act) to forcible intercourse “with a woman, who is not his wife.” 44 A 2016 Supreme
Court judgment 45 also notes on the matter of interpretation of statutes, that when interpreting an
amended statute, “the court should consider the change sought to be affected by the legislature”.
Child marriage is noted, however, as an exception to this rule insofar as it forms a strong connection
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with statutory rape and allows judges to take cognisance of the offence of rape 46 by husbands over
18 years of age, for consummating marriage with wives under the ages of 16 years.
2.4. Is past conduct of the victim still relevant in trials?
Character assassination of the victim has been eliminated by repealing a key legal provision in the
Qanun-e-Shahadat (Law of Evidence) Act 1984, which previously allowed for using the victims past
history to impeach her credibility as a ‘victim’ and a witness. 47
While efforts have been made by the SCP to counter defence side tactics of attacking women
victims’ character in several cases. A 2010 SCP case for example, states that even if medical evidence
demonstrates that a girl is sexually active, there is no reason “her statement should been discarded
for the simple reason that even if it is admitted that she was a girl of an easy virtue (sic), no blanket
authority can be given to rape by anyone who wishes to do so”. 48
Despite such precedents and legal amendments, case law is replete with arguments focusing on
conduct prior, during and after the commission of crime, reaching beyond just sexual history to
focus on male perceptions of how a ‘real’ victim of rape should act. Lack of vocal resistance by the
victim is used as a justification for overturning a conviction in a 2016 SCP case 49 for example, where
the fact that victims did not “raise hue and cry” 50 was considered “highly improbable” 51 if it was
considered rape. Contradictory legal interpretations also disallow the application of law from
moving forward.
2.5. Protection of victim/survivor during trial process
The 2016 rape amendment introduces measures to protection of victims/survivors of rape as
identified in the Table 2 above. In all three cases files of KP trial courts examined for this paper
(State v. A; State v. B; and State v. C), there is violation of this amendments as victims are all
named in the cases, including minors including a boy. The case files had been acquired through
lawyers and court clerks; no client was consulted prior to the files being handed over to one of the
researchers.
2.6. Lack of implementation of court procedure set in law
Rape cases concluded after the 2016 amendments, as mentioned earlier, were not available for KP
appellant courts. The few case files that were analysed for this purpose demonstrate a lack of
implementation of court procedure as set in Federal amendment.
For example, in State v. A, the FIR was registered on 03-06-2018 and the trial should have
concluded roughly within 3.5 months thereafter (accounting for time to submit a charge sheet in
court), as per the 2016 amendments (section 344 A). This had not been accomplished till April
2019, after a lapse of roughly 10 months. Lack of implementation was also stressed by KP experts
and legal practitioners in terms of the requirement for conducting in-camera trials for rape cases,
using screens during identification, etc., by the courts. In many instances, practitioners suggest that

Yousaf Masih alias Bagga Masih and another vs. The State (1994 SCMR 2102); Muhammad Aslam vs. The
State (2012 PCrLJ 11).
47
Section 151(4), Law of Evidence (Qanun-e-Shahadat) 1984 (now repealed).
48
Shakeel vs. The State PLD 2010 Supreme Court 47.
49
Muhammad Nawaz vs. The State (2016 SCMR 267).
50
Ibid.
51
Ibid.
46

104

courts simply do not have the infrastructure to ensure that these measures are undertaken to
victims’ rights. 52

2. Quantitive Analysis of Reported Judgments Originating in Khyber
pakhtunkhwa
A total of 47 cases were identified for a quantitative analysis: 34 cases of the Peshawar High Court
(PHC); 8 of the Federal Shariat Court (FSC); and 5 of the Supreme Court of Pakistan (SCP). Only
those cases of the FSC and SCP are were considered that originated from KP.
Of the total 47, 26 cases related to bail, 18 constituted trial judgements; and 3 involve minor
application related to rape cases.
Figure 2 below summarizes the results of appeals depending on the nature of application filed with
the relevant court. A court-wise analysis of these cases is presented below:
Figure 2: Rape cases appealed with, and judgments given by the Appellate Courts in Khyber
Pakhtunkhwa between 1947 - 2018

No. of Cases
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Peshawar High Court (PHC)
The majority of the overall PHC cases dealt with bail i.e., 23 out of 34 cases. Of the 9 cases
appealed with the PHC, convictions were upheld in only 2 cases. In 7 cases, the accused were
acquitted, out of which 6 constituted overturning of convictions and in 1 case, acquittal of the
accused was upheld.
A basic tally of these judgements suggests a disproportionate number of cases filing for bail as
opposed to appeals against final decisions given by the lower courts. It is evident that the
appellate jurisdiction of the PHC is being under-utilized for purposes of appealing against the trial
court judgments, and of these, a relatively high ratio of appeals constituted overturning of
convictions by the PHC resulting in acquittals. It also suggests a high tendency of higher courts to
acquit alleged rapists.
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In cases of reinforcement of conviction where sentencing by a trial court was appealed, medical
evidence was used as an essential category of evidence to corroborate the basis of conviction. In
one case, the court upheld the precedent that semen is not a necessary ingredient for a rape to have
been committed 53. In another 54, the DNA profile used as evidence, matched with the accused that
had been ignored by the lower court.
Many reasons are noted by judges when ordering the acquittal of accused. Prominently these
included: weak prosecution of cases with omissions and infirmities noted; 55 lack of corroboration
of the supposed statement of a crucial prosecution witness and medical examination deferring
from the charge being tried; misreporting by police with over-reliance in medical evidence by
court, 56 and so on. In some instances, cases are deliberately sent to courts that do not have
jurisdiction resulting in the over-turning of a conviction, e.g., rape being booked under terrorism
laws and being referred for trial to the Anti-Terrorist Court 57 instead of sessions courts.
While these cases might suggest deficient investigations and/or prosecution, or deliberate
sabotage, they reveal the fault-lines in the justice systems that are solidified by the discretion
awarded to judges. For example, there is no further litigation after a judge dismissed a case for want
of marks of violence despite precedents suggesting that it should not be a decisive factor in rape.
Reportedly, there is no accountability for judges being complicit in unlawful out-of-court
settlements. The police study in this series also reports that judges are often aware of such backdoor tactics, and in fact may encourage out-of-court settlements for cultural reasons.
The few numbers of cases appealed with the PHC need to be mapped against the number of cases
taken by the Prosecution Services 58 between 2014 – 2016 (498 cases in 2017). For the large number
of cases taken, there are few cases resulting in appeal at the PHC level. This phenomenon must be
explored in separate research to determine if informal settlements are the driving factor, which may
be happening between trial court verdict and applications of appeal to appellate courts. Further, if
the Federal rape law’s time cap was being observed (3 months for conclusion of trial), many more
cases of rape should have landed in appeal with higher courts that the meagre seven cases on
record.

Federal Shariat Court (FSC)
Out of eight cases that were appealed with the FSC against conviction by lower courts, conviction
was upheld in four (50%) of the cases.
In a 2014 rape case, the judges gave weightage to a positive medical report following a swift FIR,
‘leaving no room for doubt of the conviction. 59 In another case, the solitary statement of the
victim’s mother was deemed sufficient for conviction. Added to this, was a social commentary by
the judge justifying that no woman ‘would like to put such a stigma on a minor daughter’ 60.

Supreme Court of Pakistan (SCP)
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Only five cases on appeal (out of 47) have ever reached the Supreme Court of Pakistan from KP. Of
these, only 2 constitute a substantive re-trial, while 3 relate to bail applications.
The last appeal in relation to rape was made to the SCP in the 1980s from KP, with no further
cases since then. Further analysis of the role of prosecution, particularly as to why it may or may not
be advising appeal may bring some more clarity on this point.

2.1. Average time for process from registration of FIR to stages of the case in court
An approximation of the time it takes from the filing of the FIR to the conclusion of the different
appellate processes, i.e., cases with the PHC, SCP and the FSC (which continues to hear cases
registered before 2006, if any) from KP is depicted in Table 3 below:
Table 4: Average time between filing of the FIR and conclusion cases originating from Khyber
Pakhtunkhwa with appellate courts
PHC
FSC
SC
Total
Time taken for 1 year, 8 months, 5 4
years,
5 1 years 11 months, 2
years
5
conclusion of days
months, 2 days
18 days
months,
17
case at different
days
appellant courts
Data suggests that the FSC takes the greatest number of years in concluding cases, and the PHC is
more expeditious compared to both the FSC and the SCP. In fact, the FSC takes well over double
the amount of time for the other courts. Interestingly, the time difference between the PHC and
SCP’s conclusion of appealed cases is not very quick with the SCP taking an average time of 3
months and 13 days longer than the PHC.
This calls for further enquiry and research into why appeals are not taken to the SC if the average
time for the appeal to be decided is not that much longer. A comparison may be made with cases
from other provinces so determine whether there is any difference in the response time of the SCP.
2.3. Districts where Incident Occurred
Based on reported sites of occurrence in reviewed judgements, district Dera Ismail Khan had the
greatest number of appealed cases (9), following by Abbottabad (5), and closely by Lakki Marwat
(4) and Haripur (4). It is beyond the scope of this paper to speculate why other districts’ cases were
not appealed; however, rampant compounding as suggested by district level prosecution data from
Nowshera from 2016-2018, 61 suggests that victims may have already fallen through the cracks in the
system and withdrawn from further proceedings involving appeals to higher courts.
Figure 3: Number of cases appealed to higher courts in KP between 1947-2018

61

Data acquired from Public Information Officers at Nowshera District Prosecution office against an
application filed under the Right to Information Act, 2013.
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2.4. Ages of Victim and Perpetrator
In majority judgments, the ages of the victims and perpetrators are not mentioned in reported
mentioned. In 24 cases, the victim’s age is unidentified whereas in 37 cases, the perpetrator’s age is
not specified. In some cases, the world “child” is used to refer to the victim (16 years for females in
KP), and in other cases, the word “minor” is used (18 years as per the federal law the Majority Act
1875). In cases where the victim’s age is identified, it is relevant to the case and evidence.
The table below identifies that there are many cases where the victim is a child, with 15 cases of
children below the age of 16 (also the age of consent as per Section 375, PPC: Rape). In 7 cases, the
victims are between ages 17 and 21 years. In one case, the victim is identified as a minor, which
could be any age below 18 years. In a majority cases, i.e., 24, the age of the victim is not mentioned.
Figure 4: Ages of perpetrators as reported in judgement papers of appellate courts, KP, between
1947 and 2018
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Figure 5: Ages of victims as reported in judgement papers of appellate courts, KP, between 1947
and 2018
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The age of the perpetrator is largely ignored and not recorded in a vast majority of cases. What
makes this more peculiar is that several of the identified perpetrators fall between the ages of 10 –
18 years i.e., under the ages of culpability as per juvenile justice laws in the country. As it is difficult
to draw conclusions based on this small sample size, it is recommended that further data be
collected on the ages of vulnerability to sexual violence base on victim data in order to work out
prevention strategies. This may be especially important as there is consensus that child rape cases
solicit a more sympathetic response from the state, as noted in the police study and learnt through
interviews for this paper.
2.6. Relationship of Victim with Perpetrator
Most cases analysed for this paper (81%) do not mention if the victim and perpetrator are related,
across all the courts. However, from the cases where the relationship is mentioned, 7% of the
perpetrators were from the immediate family, including cousins; in 4% of the cases, the
perpetrator is a neighbour, an in-law, or known to the victim in another capacity, for example, the
landlord. 62
Figure 6: Relationship of victim with perpetrator in cases with appellate courts, KP, between 19472018
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A large chunk of judgements do not refer to the location of the occurrence (43%). Of those
mentioned, i.e., of 57% cases, 30% incidents took place in public places such as a baithak 63or ‘while
she was travelling from one place to another’ 64, in a car 65 or in the fields (6%), whereas about 17%
incidents happened at the victim’s home.
Figure 7: Location of incidence in rape cases before appellate court, from 1947 to 2018
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3.Gaps in Prosecuting Rape in Khyber Pakhtunkhwa
Rape prosecutions in Pakistan have extremely low success rates. According to a national report,
between June 2013 and February 2015, 4,960 rape cases were registered across the country
resulting in with 6,632 arrests, but only 219 convictions 66; between January – August 2018, in the
city of Lahore, Punjab, 141 cases of child sexual abuse were reported with not a single conviction; 67
in 2017, the Punjab Commission on the Status of Women reported a 6.8% increase in reported
cases of rape with 3,378 cases being reported in 2017 and a total of 104 (3%) convictions and 2,957
(85%) acquittals.
Data further suggests that in Punjab, only 367 (10%) cases resulted in acquittal based on merit
(rape not proven), 2,483 (73.5%) due to witnesses backing out, and 107 (3.2%) due to deficient
evidence collection by the police. 68 The first two indicate lack of prioritisation and weak
prosecution, which is also reflected in the discussion offered by judges in reported cases of the
appellate courts, whereas the latter suggests improper investigation relevant authorities.
3.1. Lack of Prioritization of Rape Cases by the Prosecution Services in KP
According to the KP provincial prosecution services report, 2017, 69 there was an overall rise in
conviction rates achieved by the provincial prosecution department in all criminal cases brought to

66 Khan, R and Aziz, S, “Compromising Justice: Pakistan’s Low Conviction Rates for Rape”, 11-11-2015,
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trial. In 2016, there were 79% convictions, 6% acquittals and 9% compounded (settled out-of-court).
Only 10% of cases prosecuted, however, constituted heinous crimes, including rape, murder.
The only official data on rape cases that is found relatively easily is that published by the KP
Prosecution Service. 70 As per their report, between 2014 and 2016, not a single case of gang-rape
was prosecuted by the KP Prosecution Service, and 11 rape cases were taken to trial without a
single conviction. Acquittals were based on three main reasons: lack of evidence (3 cases); benefit
of doubt given the accused (6 cases); and out-of-court settlement amongst contesting parties (2
cases).
As offence/penal section- disaggregated data is not available, either at the courts (in its
management of information systems – MIS – or maintained by the prosecution department or the
Law Department, it is unclear what the conviction, acquittal and compounding ratios are for rape
and sexual assault within the total number of cases prosecuted (rape falls into the category of
serious or heinous crimes just as murder, armed robbery, etc.). According to officials from the
prosecution services department, the load of trying petty offences took “… significant time and
institutional resources of the police, prosecution, courts and correctional services…” and resources
being “taken up by relatively minor offences while the more serious crimes are being under-reported
and/or under-prosecuted”. 71
The few numbers of cases being pursued by the prosecution services in KP supports the point of
view of many interviewees that the majority of rape cases are settled out-of-court through
‘compromises’ instead of going through the criminal justice process. It is important to note that
under Federal law, rape cases cannot be settled through out-of-court agreements as they involve a
non-compoundable offence. 72 However, experts and practitioner suggest that this is common
practice through tribal systems of jirgas. 73
The differentials between rape cases registered and prosecuted must therefore be investigated
further to identify whether it is prosecution that decline to take these cases forward that are
ostensibly ‘weak’ (will not survive trial)or due to out-of-court settlements and compromises, and an
covert acceptance of such by the formal justice system in KP. It is also essential to focus on issues
regarding prioritisation and connected performance of the prosecution services in cases of rape,
especially as there is now culpability of prosecution under the Federal rape law (Liability of public
servant, Section 166(2) – “failing to pursue the case in any court of law properly”).
Related specifically to prosecution, the KP Government of KP, along with relevant departments
(Home, Health), must play a role in ensuring an increased focus of the prosecution on serious
offences including rape as opposed to petty crimes, not that these are not important. Focus must be
laid on providing adequate training for prosecution services in order to ensure their increased
capacity to deal with serious crimes with a specialised training for sexual violence, perhaps in
collaboration with the KP Judicial Academy. The KPCSW can play a key oversight role in ensuring the
implementation of these recommendations.
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3.2. Gaps in Investigation and Prosecution of Rape Cases
It is clear from evidence 74 gathered in this series that there is a lack of coordination between
departments, i.e., the police, medico-legal examiners, forensic experts, and prosecutors, despite
assertions to the contrary by the Prosecution Services in its 2017 report. It is different to glean this
lack of coordination from notarized judgements, but from what is available on record, the following
sector-wise gaps observed in case law:
3.2.1. Police
Reported judgments analysed for this paper highlight the large number of investigation gaps that
weaken prosecution, resulting in impunity. According to one view expressed during interviews, the
police are more adept at creating evidence instead of investigating crime. 75
There are several examples of gaps in police investigation and procedures in case law. In the famous
Mukhtar Mai case 76, eight of the accused persons were acquitted as “their names (did) not appear in
the FIR; in the statements under sections 161 and 164 of the CrPC of the PWs (Except PW 14) and
even in the statements of the prosecution witnesses in the court (except PW 14); no particular role
(was) assigned to them in the commission of the alleged offence”. 77
In another case 78, not only was the visual evidence of the father not found to be possible during
trial (he was physically not present), the clothes the victim was wearing at the time of the alleged
offence were not sent to medical facilities for chemical and DNA testing, or produced as evidence
in court.
False implication by the police is another issue highlighted in case law. In a 2016 case 79, the
identification of the alleged accused by the police was declared suspect by the courts who stated
that the petitioners had not been nominated in the original FIR, and no identification parade had
been held in a timely manner, the latter of which falls within the scope of police responsibility.
Conversely, in a successful 2011 SCP case 80, the accused was assigned a specific role in an
“unambiguous” 81 and “categorial manner” 82, leading to a conviction sentence. It would appear that
an important ingredient of successful prosecution is levying of specific role to the accused in addition
to other parties involved.
Lawyer Rakhshanda Naz notes that false implication of an unconnected party is common in violence
against women cases in KP. She explains that what happens in the following words: “The police
nominate a larger number of people related to the accused in order to mount pressure on the
accused’s family to turn on each other. This helps the police (during investigations). However, once a
case reaches the court, this tactic commonly backfires as prosecution is unable to produce direct
evidence that attributes guilt if any kind on those who did not have any specific role in the crime.”
Resultingly, with the original police complaint now compromised, the defence has additional
ammunition to send the case packing.
The study on policing in this series further suggests that when the case is brought to the magistrate,
complainants decline to identify the accused, stating that the wrong person has been arrested.
For the findings of the police and medico-legal and forensics studies, see Policy Briefs and thematic research
reports generated under this project.
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Although police officers concede that this does happen, they lay the blame of victims and their
families for messing things up: “When someone is going through pain and trauma, they are angry and
want to lash out and hurt those associated with the situation. So, they will name 7 people in FIR, only
for us to find out that 4 of them were not even in the city and were in Dubai or Karachi or something.
And so, the judge will throw the whole thing out, even though 1 or 2 of them will be rightly accused
and guilty, but the judge will chuck out the whole thing because complainant lied about part of it.”
Whether it is implicating people falsely in the complaint registered with the police, or producing
unrelated persons/ inadmissible evidence in court, it is essential to develop systems of investigation
that aid prosecution instead of undermining it. In cases where such tactics are used deliberately,
procedures laid out in the Federal rape law may be invoked to identify specific forms of dereliction
of duty and the site at which it happens, i.e., during investigations and/or preparation of case for
trial, legal counselling during trial, etc. (gaps related to prosecution are discussed a little ahead).
3.2.2. Medico-legal
A 2013 SC case 83 provided specific guidelines for the medical examination of victims, most of which
have gone into the 2016 law amendments. These included:
Administration of DNA tests and preservation of DNA evidence should be made mandatory in
rape cases;
• Consent of the victim to medical examination and DNA must be given.
Discussions with community members, paralegals and lawyers suggest that there is complete lack of
awareness related to the role and functions of the medico-legal and forensics sector. Legal
practitioners further explain that without the institutionalisation of specific infrastructure and
procedures to fulfil these guidelines, implementation of the 2013 judgment and the 2016
amendments will remain unrealised.
•

In terms of recording evidence, a 2016 SCP rape case judgment 84 noted that the medico-legal doctor,
who conducted the initial examination and needed a final report from the Chemical Examiner to
conclude the nature and signs of sexual assault, never came to acquire it. Another case 85 mentions
that neither swabs nor other samples were stored or sent to the Chemical Examiner by the police
and there was no reference made to the results 86 of testing during prosecution. There is no
indication that semen may be collected from any other part of the body besides the vagina in
available case law where DNA came under discussion. Such lack of examination detailing was also
provided as a justification for acquitting the accused in the Mukhtar Mai case. 87
Incorrect or insufficient medical reports are also observed to have a damaging impact on the
prosecution’s case. In terms of the evidentiary value of a comprehensive medico-legal report, both
lawyers and retired judges from KP agree that these are considered essential points of proof in rape
cases and likely to support successful prosecution. In a 2008 SC case from Punjab 88, a medical report
was declared suspect resulting in the formation of a medical board for examination which gave an
entirely different report, resulting in the previous medical report being superseded. A 2010 SCP
case 89 resulted in the reversal of a conviction as the appellate court noted that medical report
stated in very general terms that the victim, a married woman, was ‘used to sexual intercourse’
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and that ‘semen was found’, which didn’t offer any insights to the court regarding the specifics of
violence committed. The court found the medical evidence “only reveals about sexual intercourse of
a married woman. It does not show as to the nature of sex she had undergone or been subjected to
either forcibly or otherwise”. In an on-going rape case, State v. E, (appealed before the FSC) the
judge set aside the entire medico-legal evidence as the examiner had not specifically identified
whom they had examined, had not noted who supplied them with the samples of blood, nor did
they see from whom the blood and hair samples were taken for testing. The lack of clarity of the
chain of custody, resulted in the court being unable to rely on the entire set of evidence.
Conversely, in 1999, the Peshawar High Court judge was noted to decline a bail application filed by
the accused based on a detailed medical report which supported the version of the prosecution. 90
An examination of State v. B, a 2017 91 case file examined for this paper, also reveals the difficulties
in bringing MLO officers to the court for trial. In this case, while the Prosecution witnesses were
originally summoned on 04 January, 2018, the female MLO officer, who initially refused to come,
had to be ordered to come by writing to the Health Department, and threatened with withholding of
her salary before she finally recorded her statement on 25 April, 2018 (after 3.5 months, more than
the time limit for the entire span of the trial). It must be noted here that delays in appearance of
witnesses such as the MLO contribute to the increased length of cases of rape. MLO’s on the other
hand complain that they often end up spending entire days in court, with no one telling them that
the case in in fact adjourned to another date. 92 Further discussions must be held on how to
decrease burden on MLOs or improve the mechanisms of their examination during trial.
Further, evidence gathered in this series shows that medico-legal and forensic services are not
readily accessible outside urban centres in KP, and there is a severe shortage of examining staff. In
turn, women lawyers point out the severe dearth of women prosecutors in KP, 93 which discourages
women from entering courts or police stations. In the police, there are very few women officers in
charge of investigations.
The dearth of MLOs is detrimental to investigations, specifically as medical samples are timesensitive and prone to contamination if not appropriately sealed, preserved and/or stored. Other
medical experts interviewed in this series suggest that both police and MLOs are undertrained and
ill-equipped to collect evidence that can help the case in court. A senior retired judge from KP also
confirms that there is a lack of trust on medico-legal reports within the judiciary as too often, the
chain of custody has been broken, and the results are unreliable. Instead, he suggests that judges
in KP then turn to ocular or circumstantial evidence in the absence of strong documentation of
medical evidence.
Medico-legal and forensic examiners must be aware of the legal requirements in rape cases just like
the police, to be able to cater to the requirements of trial. This may involve trainings on better
collection of evidence, say from married women, as opposed to unmarried women; improving
coordination between prosecution, police and medical examiners to ensure whatever evidence is
presented, it is properly collected, processed and documented so that a case has improved chances
of a successful outcome in court.
3.2.3. Prosecution
A private lawyer engaged by the complainant is not allowed to plead the case directly in court
“without the permission and supervision of the public prosecutor; nor is he allowed direct
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involvement in relation to collection of evidence by the police”. 94 Though the public prosecutor’s role
is extremely important to proving a charge of rape in court, it appears to be extremely underutilised at different stages of investigation and in terms of organising and presenting evidence in
court.
District data from Nowshera suggests that in most cases, Magistrates declare that no case is made
out, or no cognisable offense committed, at least not by the account stated in the initial complaint to
the police. Retired judges interviewed for this study contend that as cases are poorly investigated
by the police (involving also, the medical examiners in terms of non- or late delivery or poor
examination of physical evidence), the prosecution office has no choice but to declare cases unfit
for trial, to cut down both workload and the possibility of an actual mistrial. This allows judges
then, to invoke article 256-K of the CrPC, for the immediate dismissal of case and dropping of
original charges.
The 2017 annual report 95 of Prosecution Services in KP asserts that there is increased scrutiny of all
cases by the prosecution department prior to presenting them for trial, especially if there is lack of
evidence, which diminishes the chances of successful prosecution. In other words, cases with
undetectable signs of resistance, say, and incongruities in reporting are being purged entirely from
the system as opposed to being allowed time and opportunity to be better investigated. In terms
of time, however, the 14-day window for submission of a challan in court may pose a challenge if
more time is required to locate and process all witnesses and evidence.
In terms of false implication, it is essential that each person accused of directly or indirectly
participating in the offence, whether in the FIR, or in the victim or witness statements before the
police (Section 161 CrPC) or before the Magistrate (Section 164 CrPC), must be assigned a specific
role. This means each person’s individual role must be specified with evidence to convict them. This
is important as, according to local experts, often lawyers and police work in cohorts to include
additional persons as accused to create greater pressure on the accused, his family and community.
For example, persons who may have been accomplices or witnesses are put forward as the main
accused. For example, in a 2016 case 96, the only evidence found against the accused was of him
removing the dead body and no direct evidence was submitted that he was in fact the one who
committed the offence of rape. Thus, his conviction was overturned based on benefit of doubt given
to the accused. This was also found in State v. D and State v. E, case files examined for this paper.
Here, there was no direct evidence against either of the accused, resulting in acquittals.
The prosecution must also be aware of the required legal standards for the admissibility of
circumstantial evidence. This is particularly important in rape cases where it is often difficult to find
witnesses and obtain medical evidence in rape trials. The SCP states in a 2015 case that, “when any
case rests entirely on circumstantial evidence then each piece of evidence collected must provide all
links making out one straight chain where on one end its noose fits the neck of the accused and the
other end touches the dead body.” 97 This was reiterated in a 2016 PHC case 98, where it stated that
evidence must be so strong “as not to leave any reasonable ground for conclusion consistent with
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the innocence of the accused and it must be such to show that within all human probability the act
must have been done by the accused”. 99
In a 1998 case 100 while there was no direct evidence against the appellant for the rape and murder
of the deceased victim (a baby), the circumstantial evidence was strong enough for conviction,
where the accused was seen taking the victim and against right before the dead body was
discovered. The evidence had the “culminative effect” 101 and a “chain of the fact as such that no
reasonable inference can be drawn except that the accused has committed the offence” 102. The
prosecution thus has to be aware how to effectively use what evidence is available and connect
the series of events as they occur.
One of the biggest issues highlighted by the courts is where the witnesses provide contradictory
statements, as is seen in several cases 103. While certain amount of deviation is accepted, it weakens
the case when witnesses keep contradicting their own statements made earlier or different stages,
e.g., between the FIR and recording of statements before the magistrate or in court during crossexaminations.
Another issue highlighted is that witnesses are unable to fully substantiate their testimonies. In a
2014 FSC case, the witness was unable to justify or explain his alleged presence at the scene of the
crime 104. Such lack of preparation on the part of any witness (which ultimately is prosecution’s
responsibility) affects the credibility of their statements and the evidence they offer for the court’s
consideration often resulting in being declared “defective” 105, “inadequate” 106 and therefore
“unreliable” 107, and excluded from the list of admissible evidence. Both experience and this
particular case leads to the conclusion that it is absolutely essential need for prosecution to work
with the complainant and witnesses in basic preparing them for trial, including for the examination
in chief and cross-examination. It is essential for witnesses to understand that their statements
should materially remain the same throughout the course of the trial.
It is also not uncommon for witness statements to ‘improve’ retrospectively through the course of
the trial, i.e., witnesses have added too much detail to their original statements or improved their
version of events. 108 The Shariat Appellate Bench notes in a 2007 judgement 109 that such
improvements and changing versions “were found deliberate and dishonest, therefore cause serious
doubts on the veracity of such witness”. 110
The prosecutor must also make sure medical evidence connects the accused to the crime, as noted
in a 2015 SCP judgment. 111 In this case, although the accused confessed to the crime, the court
found the confession might have been under duress and there was no medical evidence to connect
him to the crime. In State v. D case at Peshawar High Court, the medical evidence revealed that the
victim had recently given birth (post-rape), but at no time was the child brought before the court
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or his DNA taken to match it with the accused. So, while the accused could have been directly
implicated on the basis of DNA, it was never pursued or ordered.
The prosecution must be closely involved with the police and medico-legal department during the
investigation stage to ensure the proper evidence is collected, and that all relevant documents and
reports are included in the final file. This may also save time as these processes move
simultaneously rather than the prosecution getting involved once the police investigation is final,
then re-sending the case back to the police for further investigation. Further, the prosecution must
also have a better understanding of how to effectively prosecute rape cases which includes not
just the types and standards of evidence, but also mechanisms that ensure that the victim’s rights
are protected and supported throughout the legal process. This can be achieved by developing
rules of business for the 2016 Rape law, and notification of specialised trainings for prosecuting
rape and sexual violence cases which includes sensitisation, as well as technical skill-building.
Institutions such as the KP Judicial Academy could take the lead in such trainings.
For purposes of creating a stronger response to sexual violence cases, the formation of a special
cadre of lawyers (Special Prosecutors) with comprehensive training on responding to sexual
violence, particularly rape cases, must be explored. This may allow for more regular and complete
training of a select few, instead of striving to train a larger group of prosecutors. This will also allow
for better quality control and evaluation of performance against investments made/ resources
allocated, and benefits to victims.
3.3. Non-compliance against court procedures set in law
Courtroom procedures and environments determine victims’ experiences of the trial process. The
2016 amendments to the law introduce certain procedures that can directly impact the environment
of a courtroom and has implications for preparing a case to face trial.
Neither any Provincial nor the Federal Government have followed up the 2016 Rape law
amendments with a set of rules, regulations, mechanisms and resources needed to implement it
at the level of the courts. Some improvements have been noted in the medico-legal and forensic
sector, however. 112
Related to the courts, e.g., in order to protect the identity of the victim, there is a need for the
development of a system which allows for the use of pseudonyms from the recording of the case
at the police station onwards with an assigned number, and a case management system which
decides where the victim’s actual name and details are stored. No such system has been developed
by the prosecutor’s office, medico-legal and forensic examiners or the police, even though cases are
usually identified by FIR, Medico-legal certificate number, court case number, etc., that are allotted
along the course of investigations and preparations for trial.
The police and judges should also be implementing several aspects of the law that do not require
additional notifications or approvals from the Government. For example, the 2016 Federal
mandates a female police officer or a female family member to accompany the victim for her
medical check-up or while she is recording her statement. This concerns commensurate induction
of women in the police force with the necessary training and information to be able to fulfil this
provision of law. It is not clear from this research whether this is done, and how this provision can
be fully implemented with the very small number of police women posted across KP.
The testimony of the victim is to be held in-camera/ in the judge’s chamber as per the new law, but
this rule is not generally implemented. Advocate Aamir Fida, notes that judges often do conduct
trials in-camera and/or set specific times to avoid making the parties wait too long. Advocate Aamir
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Hussain, opines that standardization may be up to the judge in deciding whether a trial will be incamera, and for the prosecution to point this out where necessary. Lawyer Rakhshanda Naz
highlights shortcomings of courtrooms such as district courts simply being “too small” to have
waiting rooms, much less separate waiting rooms for different parties in a case. It is difficult, she
states, for smaller courtrooms to have enough space to use screens to protect the identity of the
victim as stipulated by law. In order to implement these provisions, the high court the law
department should consider conducting a joint assessment where such spaces do or do not exist,
and the feasibility (spatial, fiscal, etc.) of making them accessible and workable for women and
child victims.
Justice Arif Khilji, retired Justice of the Supreme Court states that it is impossible for the judiciary to
immediately resolve the institutional and physical capacity issues of the judiciary to fulfil all the
requirements of the 2016 procedural requirements. However, he suggests that judges should
become more creative in terms of space management, which protects privacy, ensures
confidentiality and is accessible to victims. For example, if a courtroom is too small to allow for
protection of the identity of the victim or avoid that the victim should face the accused, the judge
may order the victim’s statement, examination-in-chief and cross examination to be conducted at
particular times (perhaps on a Saturday or after 1 pm) in the judge’s chamber and to disallow the
accused himself being present or question the victim. He emphasises the role of the High Court and
Judicial Academies as proactively supporting judges in the development of feasible solutions within
the current scenario for the judiciary in KP. Any such decisions should, however, consider
geography, cultural norms and women’s mobility and security issues on the ground.
The 2016 amendments also place a 3-month limitation ((Section 344A CrPC) for trial and subsequent
6 months for deciding appeals (Section 417 of CrPC). However, without proper investigations by
investigating authorities and no-show of witnesses in court, it becomes difficult for the court to
conclude cases within these timeframes. There is no conclusive evidence based on this research,
however, that suggests what the main reasons for delays may be apart from a few examples quoted.
There is a need to establish protocols and a framework to allow for the operationalisation of the
provisions of the 2016 amendments. For this to be achieved, there is an urgent need for serious and
comprehensive dialogue and agreement between the key stakeholders on how to bring about
systemic and institutional changes in the court systems to achieve the objectives of the 2016
amendment.
Simultaneously, there must be widespread awareness amongst the judicial actors and criminal
justice actors of the mandatory provisions of the 2016 amendment, and the public to be able to
demand these protections when reporting, dealing or taking forward such cases.
It is also essential, as mentioned earlier, for all actors of the justice sector to have specialised
training on sexual violence cases to be able to respond to the special needs and characteristics of
rape cases, which include procedural aspects, courtroom and case management.
The role of the prosecution services is essential in guiding the police and other medical/ forensic
examiners in the identification of the necessary and admissible evidence for litigation. When the
police submit their case files to the prosecution services for trial, for instance, the prosecution office
can review and if necessary, return the file to the police with specific instructions for further
investigation. Police officers, however, suggest that this is not done. Relatedly, both practitioners
and local activists in KP suggest that the police should have the responsibility to involve the
prosecution at an early stage of its investigation and to ensure proper legal requirements are
fulfilled and legal standards of evidence are met, which would require stakeholders to determine the
modalities for such coordination, and assign necessary resource to it.
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The role of the Criminal Justice Coordination Committees under the Khyber Pakhtunkhwa Police Act
2017 113 must be explored in this regard as a potential arena for such coordination. For example,
section 75 of the KP Police Act, 2017 (‘Functions of the CJS coordination committee’ under ‘Promote
understanding cooperation and coordination in the administration of the criminal justice system’)
suggests that the responsibility to coordinate across all actors lies with the police; this provision has
makes accountability easier.
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4. Summarised Gaps and Recommendations
This paper identifies several gaps within the criminal justice system of KP in response to rape cases.
It has considered various legal precedents set against tactics used by the police, medico legal and
forensic doctors and prosecutors that are weighed by judges in order to convict, acquit or dismiss
cases (including appeals). Within the context of KP, there are several issues that require different
kinds of responses from political leadership and it is unlikely that singular interventions would yield
good results.
The following table recaps some of the main issues identified in the course of the study and provides
recommendations that may be worth pursuing in tandem, in order to reduce impunity and make
rape trials more effective in KP. The Table is organised against the following main areas of
intervention:
(1)
(2)
(3)
(4)

development of necessary procedures and processes for investigation and trial;
legal awareness and capacity-building of key stakeholders;
legal amendments, and
data and further research.
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1. Legal Amendments
Issue identified
The definition of rape under PCC 375
must be expanded to include
penetration of all body parts as opposed
to just vaginal penetration and be
inclusive of other genders and sexual
identities.

Proposed solution
As rape falls under the PPC and CrPC, these can only be amended by the
Federal Government.
KP must formulate a draft amendment in the law and submit it to the
Federal Government with the recommendation for changing the law in
terms of the legal definition of rape.

Process & partnering
KPCSW can approach the parliamentary caucus and
Provincial Assembly Standing Committees to start lobbying
around the need of revising the definition. Case studies
may be compiled for this purpose to show where
definitions are restrictive.

2. Development of Necessary Procedures and Processes for Investigation and Trial
Issue identified
The 2016 amendments to rape laws require
non-disclosure of the victim’s identity, which
has not been operationalised throughout the
courts system. For victims, disclosure is a
major deterrent to report in the first place.

Proposed solution
A case management system must be developed to
protect the anonymity of the victim.
This must be done through an amendment in the
High Court Rules. For example, how and where to
record the witness statement or conduct cross
examination of the victim if she is to remain
anonymous, and how screens are to be used for
this purpose.

Process & partnering
The Home, Health and Law Departments, must work in a collaborative
manner on the development of this system. The key actors would include
police, prosecution, judiciary and all relevant experts such as medico-legal,
forensic department, chemical examiners, etc.
The development and implementation of a new case management system
must not only have the buy-in from all these stakeholders but also involve a
long-term training process for personnel in all departments. The KPCSW in
collaboration with the KP Judicial academy must lead this process by:
1.
2.
3.
4.
5.

There has been no formal system developed,
or notification issued relating to the conduct
of court trials as per 2016 rape law.

An evaluation of existing court personnel and
infrastructure at both urban and rural district
courts must be conducted to identify a mechanism
for the implementation of the 2016 amendments.
Key considerations may include be:
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Creating dialogue between key stakeholders on options and
agreement on what kind of case management system should be out
into place;
Development and deployment of such a system;
Training of relevant staff in how to use this system;
Launching, implementation and monitoring of the system; and
Ensuring penalties for any lapses in failing to protect anonymity.

The KPCSW in collaboration with the Pakistan Law Commission, KP Judicial
Academy and with the support of civil society, can conduct an assessment of
courtroom procedures, and determine where specific changes are necessary
(e.g. in certain districts, the court rooms may be too small to use screens for
protection of victim/complainant when recording evidence).

Issue identified

Proposed solution
•
•

•
•

•
•

How and where to record witness statement of
the complainant/victim;
How
to arrange for
recording of
complainant/victim’s statements and use of
screens;
How and where to ensure cross examination of
the complainant/victim;
Mechanisms to ensure anonymity of the
complainant/victim e.g. ensuring she does not
need to come to court in case she is recognised;
How and where to conduct interview or record
complaint of female victim/complainant.
How to ensure that trial time limits are strictly
observed.

A major reason for acquittal is the withdrawal
of witnesses. There must be mechanisms for
their protection which go beyond sending
people to Dar-ul-Aman’s particularly as cases
often take years to be resolved.

A protection plan outside of Dar-ul-Amans must be
developed for witnesses. A rehabilitation and
reintegration plan for victims must be included in
this.

There is lack of coordination amongst key
actors in the justice system, resulting in
systemic gaps and failures to prosecute
successfully.

It is essential to establish a mechanism of
coordination and collaboration. This includes
making services well-coordinated at the district
level and ensuring integration across training
programs for service providers working across
different sectors.

Process & partnering
Standard Operating Procedures (SOPs) must be developed for the police,
prosecution and courts on how and where to record statements of the
victim including testimony via a video link etc.; SOPs must also take into
account the procedures and requirements of questioning child victims of
rape.

Civil society in collaboration with KPSCW and the Social Welfare Department
must take the lead in the development of a witness protection plans,
particularly one involving long-term support. A SOP may be developed and
notified for all Darl-ul-Amans in KP, ensuring a component on rehabilitation
and reintegration - Look at Sindh and Punjab SOPs for ideas, and involve the
National Commission on the Status of Women, and other partners such as
Rozan and Shirkat Gah who have worked extensively on SOPs in this regard.
The KPCSW in collaboration with the KP Judicial Academy, Human Rights
Directorate and Criminal Justice Coordination Committees:
-

may advocate for and hold regular joint meetings of seniors of all
departments to identify tools and mechanisms of cooperation on
ground and to respond to challenges in this cooperation;
establish an on-ground system which results in regular coordination
and collaboration between these actors.
monitor, evaluate and assess the outcomes of said collaboration.

The role of the Criminal Justice Coordination Committees under the Khyber
Pakhtunkhwa Police Act 2017 must be assessed and strengthened for
mobilising district level coordination and accountability mechanism.
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Issue identified
The provincial departments such as the police
and medico-legal do not automatically
incorporate orders of the Supreme Court in
their daily work. Some of these orders has
serious implications on case management
procedures and requirements (e.g. Salman
Raja et al versus the State judgement that
mandated DNA in rape cases and reiterated
non-compounding in such cases).

Proposed solution
Orientation sessions and monitoring mechanisms
must be set up to ensure Supreme Court orders are
implemented.

Process & partnering
The KPCSW can be an effective intermediary between the Court and other
actors or institution being so ordered by the Supreme Court. It can work
through both collaboration and/or oversight of the administrative
departments within each relevant sector, a bench of the Supreme Court, the
provincial Ombudsman or any other government monitoring body dealing
police, health and prosecution.

3. Legal Awareness and Capacity Building amongst Key Actors
Issue identified
There is a general lack of awareness of the 2016
amendments amongst people (lawyers, judges,
police, doctors, the community, etc.) and
institutions, specifically changes related to
procedure.

Proposed solution
Legal awareness campaigns for the public in
rural and urban areas. Table 2 in this paper
which highlights key changes may be used for
this purpose.

Specialized training of key institutions
including police, prosecution, medico-legal
department, judiciary and judicial staff on the
new law and processes must be conducted.
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Process & partnering
KPCSW may engage the Information Ministry, Law Ministry, Planning and
Development Department, media houses, local government, community
leaders, police stations, political parties, etc., to develop specific messages for
different groups for the purpose of raising awareness and promoting
accountability against the new law.
Civil society can play a key role in developing a community engagement plan
and implementing it to ensure widespread information dissemination,
especially amongst women and girls who do not have access to regular public
sources of information and data.
KPCSW and KP Judicial Academy may take the lead role in the development and
implementation of such trainings with police, prosecution, judges and judicial
staff.
KPCSW can conduct the monitoring and evaluation of these trainings and
advocate for setting performance indicators with concerned administrative
departments.
Different trainings specific to the role of different institutions must be
developed, including joint sessions to ensure a shared understanding of each
actor’s role.
These training may include sessions on gender sensitisation, investigation
techniques, evidence collection, effective prosecution techniques, victimfriendly behaviour and strategies, appropriate language and understanding the

Issue identified

Proposed solution

Media must be made aware of the limitations
of its role in cases of rape as per the new law.

Monitoring the implementation of new
processes as laid out in the law must be linked
with legal consequences if an individual,
institution or department decides to forego
procedure without just cause.

Community leaders, lawyers and paralegals are
not aware of the provisions of the 2016 rape law
and will likely remain unaware of new
mechanisms and SOPs developed to implement it.

4. Data and further research

Hold community awareness session;
encourage documentation by civil society
groups that deal with violence against women
cases in terms of non-compliance of the law.

Issue identified
There is limited authentic data on cases
of rape; The KPCSW was unable to access
such data despite its quasi-government
structure.

Proposed solution
Key Government Departments and Institutions to be
lobbied with to identify, pull out and analyse data on
the number of cases of rape being complained of,
prosecuted and related conviction ad acquittal rates.

More cases tend to end in acquittals
through out-of-court settlements or

Districts from which cases are appealed in higher
numbers require examination to assess on what is
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Process & partnering
special characteristics of sexual violence cases. Judges must also be trained on
courtroom management and on enhancing their inquisitorial role in rape trials.
Civil society in collaboration with the KPCSW may take the lead in formulation
of training plans and manuals along these lines.
The Pakistan Electronic Media Regulatory Authority (PEMRA) may be
approached to develop a protocol or framework for all media reporting on rape
and other forms of sexual violence.
Other civil society organisations may also be approached for work they have
already undertaken regarding media ethics and rape reporting, e.g. Rozan and
Uks Research Centre.
The administrative departments of key institutions must be approached to
integrate such monitoring systems into their regular work for sustainability. For
example, the MIT Department of the KP High Court, or the KP Judicial Academy
can request to stay connected with a judicial officer who has received trainings
with regard to the new law and related procedures.
The KPCSW can play an effective advocacy and monitoring and evaluation role
based on a set of indicators developed specifically for this purpose.
Civil society in collaboration with KPCSW and other likeminded civil society
groups can take the lead in the legal empowerment of the community,
community mobilisation and inclusion of their voices during the creation of any
framework under the law.

Process & partnering
KPCSW to engage with primary sources of data including the police, courts,
prosecution department to gather and collate such data against specific tools
and indicators.
Potential partners may include the KP Judicial Academy and the Human Rights
Directorate with support from the Women’s caucus.
KPCSW needs to lobby within Government Departments and judicial
institutions to increase accessibility and transparency of data related to the
justice sector.
KP Judicial Academy in collaboration with the Peshawar High Court and
KPCSW can conduct research on these issues.

Issue identified
‘compromises’ than in sentencing of the
accused. The low ratio of appeals from KP
needs further probing.

5. Advocacy

Proposed solution
attracting people to both formal in informal justice
systems and whether the law has had an impact.
An assessment needs to be made on the causes of lack
of appeal, especially since the conviction rate is very
low. It might be worthwhile to start with the district
prosecution office in Nowshera to understand why
there was not a single conviction in 3 years in the 38
cases that were taken to trial.
Relatedly, the judiciary must examine the rate of case
disposal in rape; from what appears to be the case,
trials tend to go on much longer than the 3-month
time period set for announcing a verdict and 6 months
for concluding an appeal.
The lack of prosecutors’ lack of prioritisation of rape
cases must also be examined.

Issue identified
There is little interest and buy in of key government
stakeholders to implement provisions of the law,
particularly, the 2016 Amendment on Rape.

Proposed solution
Advocacy and lobbying at individual
level, Government leadership and
creating demand from community for
buy in from stakeholders
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Process & partnering
KPCSW in collaboration with the KP Judicial Academy and Prosecution services
may conduct these researches to ensure inclusion of all relevant parties.

Process & partnering
KPCSW must lead this process of holding small group meetings, individual meetings and
larger dialogues to generate interest, dialogue and demand for the government of KP
and other stakeholders to that examine implementation of the law, and take forward
these recommendations for holding service providers (police, medico-legal and
forensics, lawyers and the judiciary) accountable. Momentum must also be built around
formulating rule of business against the 2016 Amendment to ensure standardisation.

Annex A: List of Key Respondents
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

Nehar Muhammad
Kachkol Khattak
Nigar Rauf
Himayat Ullah Mayar
Ishtiaq Hussain
Mofti Habib Ur Rehman
Behram Khan
Ashfaque Ahmad Afridi
Barrister Amir Ullah Khan
Amir Fida
Aamir Hussan
Rukshanda Naz
Roohi Khan Babar
Danish Khan Afridi
Dr. Hakim Khan Afridi
Medical College)
Amjad Qamar,
Aftab Ahmed
Riffat Anjum
Wisal Yousafzai

16.
17.
18.
19.
20. Masood Khan
Judge

Human Rights Activist
Social activist
Social activist
District Nazim, Mardan
District Member Gujar Ghari, Mardan
Father of victim, Mardan
Father of victim, Mardan
Advocate, Peshawar
Lawyer, Peshawar
Advocate, Mardan
Advocate, Mardan
Advocate, Peshawar
Advocate working at Noor Education Trust
Ex-Magistrate/Civil Judge
Chairman, Department of Forensic Medicine (Khyber
Journalist, Peshawar
Journalist, Peshawar
Journalist, Peshawar
Journalist, Peshawar

Ex- DG-KP Judicial Academy and Retd. District and Sessions

Focus Group Discussions
1st: 9 women from middle class, urban Nowshera, including housewives, teachers, union councillors,
students
2nd: 12 women from working class, rural Nowshera, including housewives, home based workers, LSO,
paralegal
3rd: 15 men from across Nowshera, working and middle class, paralegals, community representatives
and counsellors
4th: 3 female lawyers from Swat practising in lower courts.
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ANNEX B: List of Cases Referenced in Paper
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Makha vs. The State (1975 SCMR 394)
Habibullah vs. The State (2011 SCMR 1665)
Rais Khan vs. The State (1985 SCMR 1170)
Noor Adam vs. The State (2018 YLR Note 62)
Muhammad Shabbir vs. The State (2016 YLR Note 184)
Muhammad Khalil alias Kach vs. The State (1997 PCrLJ 1639 Federal Shariat Court)
Yousaf Masih alias Bagga Masih and another vs. The State (1994 SCMR 2102)
Muhammad Aslam vs. The State [2012 PCrLJ 11]
Mahmona Hamayun vs. Abdul Hakim and 2 others (1993 SCMR 893)
Rais Khan vs. The State (1985 SCMR 1170)
Mehboob Ahmad vs. The State (1999 SCMR 1102)
Muhammad Aslam vs. The State (1983 SCMR 866)
Muhammad Abdullah Yousaf vs. Nadia Ayub (PLD 2005 Supreme Court 252)
Elahi Baksh vs. The State (1992 SCMR 333)
Lal Khatoon vs. The State (2014 YLR 1717)
Tariq Mehmood vs. The State (2002 SCMR 1602)
The State vs. Abdul Khaliq (PLD 2011 Supreme Court 554)
Dilawar Hussain and others vs. Province of Sindh and others (PLD 2016 Supreme Court 514)
Shakeel vs. State (PLD 2010 Supreme Court 47)
Muhammad Nawaz vs. The State (2016 SCMR 267)
Abdul Haq v. the State through additional Advocate, Darul Qazi, Swat and another (2018 PCr.LJ
12)
Feroz Khan v. State (2015 YLR 703)
Kabir Shah v. The State through Advocate General, Khyber Pakhtunkhwa (2016 YLR 1291)
Abdur Razaaq v. State (2014 PCr.LJ 1137)
Khoedad Khan v. the State (1980 PLD 139)
Zakirullah and another v. Mst. Safia Bibi and another (2014 PCr.L.J 1542)
Atlas Khan alias Attasi v. State and another (2014 PCr.L.J 1280)
Wajid Ali v. The State (1996 PCr.LJ 610)
Muhammad Rafiq and another v. The State (PLD 1981 FSC 115)
Hamid Khan v. The State (1981 SCMR 448)
Muhammad Yousaf v. The State (1994 SCMR 18)
Waris Khan v. Khasadar alias Tor Khan (2018 Pcr.LJ 196)
Nasreen Bibi v. Farrukh Shahzad and another (2015 SCMR 825)
Muhammad Faizan alias Faizi v. State (2016 PCrLJ 879)
Qaisar Khan v. The State (1998 MLD 633); Tahir Ali vs. The State (1979 SCMR 50)
Muhammad Ismail vs. The State (1998 SCMR 1216)
Jafar Ali vs. The State (1998 SCMR 2669)
Sarfaraz Ahmad vs. The State (2016 SCMR 1635)
Haider Ali and others vs. The State (2016 SCMR 1554)
Muhammad Azeem vs. The State (1983 SCMR 1119)
Yasmin Butt vs. Majid Baig alias Bobby Pehlwan and another (2008 SCMR 1602)
Ijaz Ahmed vs. The State (2010 SCMR 141)
Muhammad Sagheer vs. The State (1999 PCrLJ 962)
Sarfaraz Ahmad vs. The State (2016 SCMR 1635)
Imran alias Dully and another vs. The State (2015 SCMR 155)
Kabir Shah vs. The State (2016 YLR 1291)
Sajida Bibi vs. Mukhtar Ahmed (2014 YLR 2116)
Ibrar Hussain vs. The State (2007 SCMR 605)
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ANNEX 4: Policy Brief on Police Response to Sexual Violence in Khyber Pakhtunkhwa

BACKGROUND AND INTRODUCTION
In 2015, a health worker who was gang-raped in Nowshera i accused the police of destroying evidence
after she filed a formal complaint. In Mingora, ii a woman tried registering a case against her father-inlaw for repeatedly raping and assaulting her, but the police demanded money and did not register the
First Information Report (FIR). iii In Haripur, a 15-year-old was gang-raped and the victim’s mother said
that the police pressurized her to compromise, and also tampered with case evidence. iv In Peshawar,
an 18-year old transgender woman was raped but the police did not allow her to get a medico-legal
examination done. v
As first respondent, the police force is a fundamentally critical actor in addressing sexual violence.
Data and experience show that the police frequently refuse case registration, discourage women from
pursuing cases legally, and at times are involved in tampering with evidence and/or pressurizing
victims on behalf of perpetrators. Data from the prosecution office in district Nowshera, KP, suggests
that even when cases are reported to the police, a large chuck are either disposed by the courts citing
256-k of the Criminal Procedure Code (CrPC) – power of court to acquit accused at any stage when
there is no probability of the accused being convicted of any offence – or are settled out-of-court
(compromised).
Data from district Peshawar on the number of cases registered with medico-legal facilities for rape,
and the number of FIRs for the same period reveals huge discrepancies (e.g., 23 medical examinations
at one hospital versus 9 FIRs registered for the whole district Peshawar in 2018). That not all cases get
converted legally into FIRs strongly suggests attrition between the stages of police reporting and
medical examination. However, attrition is noted at all stages of a case including pre-trial, during
reporting, during investigations, and finally in the court of a magistrate. Separate reports on medicolegal & forensics vi and rape prosecutionvii in KP in this series confirm that the police are ill-equipped
to gather material evidence on-site, frequently undertake faulty investigations (as recorded in case
judgements), and are unable to maintain chain of custody leading to the dismissal of cases in court.
This Policy Brief excerpts main findings from a more detailed report viii on the problems underlying
policing in KP with regards to violence against women (VAW) cases and discusses how policing system
can be made more responsive to cases and victims. It takes strength from recent legal changes,
specifically the Khyber Pakhtunkhwa Police Act, 2017 that introduces stringent measures for police
accountability, and the Criminal Law (Amendment) (Offences Relating to Rape) Act, 2017, that adds
punitive measures for misleading or jeopardizing for both police and medical investigations. It draws
hope from the conducive policy environment where the government of Khyber Pakhtunkhwa has
prioritized professionalization of the provincial police force as a priority area for reform and suggests
ways in which policing procedures could attend to and redress the grave human rights violations faced
by victims.
The problems identified and corresponding recommendations presented here have been extracted
from an extensive process of engagement with police officials, service providers (medico-legal
doctors, forensic experts, shelter homes) government and civil society stakeholders and gender
analysts. The research was commissioned by Rural Support Programs Network (RSPN) to support of
the Khyber Pakhtunkhwa Commission on Status of Women (KPCSW) in gathering evidence via two
dovetailed projects supported by the Foundation of Open Society Institute Pakistan (FOSIP) and
International Development Research Centre (IDRC), titled, "Violence Against Women (VAW) – Body of
Evidence in Khyber Pakhtunkhwa; and "Building partnerships for scaling access to justice for survivors
of sexual violence in Pakistan Project" respectively.
Concerning the perennial issue of under-reporting, data supplied the Inspector General’s and District
Police Officers’ Public Information Offices (acquired after completion of the research phase and during
compilation of this Brief) shows the following:
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Table 5: Number of registered women/girls’ rape cases in three Districts of KP, between 2016 and
2018
Year
Number of Age cohorts of victims
Sex of District
Source
cases
(as reported by source) victim
registered
2016
7
08-18
Female Nowshera
Public Information Office
2016
7
7-25
Female Mardan
District Police Office
2016
4
5-18
Female Peshawar
Additional Inspector General
2017
15
15-36
Female Nowshera
Public Information Office
2017
11
6-25
Female Mardan
District Police Office
2017
4
5-18
Female Peshawar
Additional Inspector General
2018
16
3-29
Female Nowshera
Public Information Office
2018
25
5-28
Female Mardan
District Police Office
2018
9
5-18
Female Peshawar
Additional Inspector General
While debate may continue on the incidence of sexual violence given these conspicuously low number
of reported cases, larger problems relate to (1) diverted reporting (where rape mutates into another
crime, such as a victim’s suicide, honour killing or revenge killing of perpetrator or onset of violent
feuds, and hence never registered under rape laws); (2) attrition (the process by which cases are
discontinued and fail to reach trial, and/or result in a conviction); (3) overall increase in reported cases
between 2016 and 2018 in at least three districts in KP, and (4) increasing vulnerability of children (as
signified by declining age cohorts over the years).
The research shows that despite recent legal changes, impunity for VAW remains in place because of
societal attitudes that stigmatize women who speak out and the families they belong to, but also
because of deficits in the administration of justice, particularly investigations. Structural and policy
issues are noted, such as absence of infrastructure (safe space) at police stations to deal with victims;
non-existent standard operating procedures focused on sexual violence; avoidance of DNA testing;
and nominating unrelated people (especially the accused’s family in the FIR) in blanket attempts to
apply pressure, and/or willingly sabotage cases. Exacerbating issues involve individual police’s lack of
understanding of gender-based crimes and skills required for interviewing victims and gaining
accurate information. Previous literature also suggests that the police are largely ignorant of or choose
to ignore the law, and harbor deep-rooted bias towards victims. ix
Evidence gathered in the study also suggests other social and institutional processes at work in KP:
more women becoming complainants in their cases; the diminishing role of jirgas; changes in formal
structures including provincial and federal laws and procedures governing police and other sectors’
work; establishment of independent commissions on Information and Public Services for increasing
accountability and transparency; establishment of specialized schools for police trainings; linking up
of Operations, Investigations, Counter Terrorism and Special branches of the police electronically;
digitalization of policing work including communication & record access; and instituting of systems
that link police trainings to promotions and career advancement.
With the enactment of progressive legislation, the focus now must necessarily shift towards effective
implementation of laws, including procedures related to case investigation (police, medico-legal,
forensics). Before embarking on a course of action, this brief also cautions and signals attention
towards factors that have thwarted previous efforts: inadequate information and piecemeal
approaches that lead to programmatic silos which don’t take into account women’s integrated lives;
the glacial pace of bureaucracy that frustrates project cycles and timelines; instituting repetitive
structures and lack of coordination and knowledge sharing which makes efforts redundant; lack of
understanding of gender dynamics, for instance the low access women have to information and
conduits to information, which complicates outreach efforts; and how class barriers intersect with
gendered ones, making services doubly unreachable for the poor and working class women.
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The following table identifies main issues and strategic entry points for programming relating to
policing and is aimed at increasing capacity and accountability to meet legal and policy commitments
for eliminating violence against women. While the detailed report accompanying this Brief delineates
many problems related to policing in detail, it is important to recognize that no matter how impervious
structures may seem, change is not just a remote possibility, it is an on-going process.
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RECOMMENDATIONS
For Provincial Government: Law/ Policy change
Issue identified
Most VAW cases that are taken
through formal system drag on for
years. The process is alienating,
women have no clue about legal
process, rights and assistance that
may be available.
Women cannot financially afford to
fight VAW cases. Families often go
into debt if they try to support case,
which lingers for years.

Proposed solution
Policy on minimum standards of
assuring protection and assistance even
where cases attrition. Centralize victimengagement strategies.

Jirga/ informal systems and political
pressure from opposing party
intimidates women into
compromise and retracting cases.
Women often do not know where to
turn to for help and find governance
institutions intimidating, with no
local level support structures.

Legal change to allow compromise/
out-of-court settlement only after
verdict has been passed.

Compensation guidelines for expenses
irrespective of sentencing, to mitigate
cost associated with speaking out.

Make District Committees on the Status
of Women (DCSWs) under the KPCSW
functional and inform all other statemandated district level committees to
refer women and cases.

Stakeholders /Actors/ Process
Police, prosecutor services,
magistrates, as well as activists
and practitioners to develop a
policy and lobby for its formal
adoption with provincial
government.
Women’s rights activists, service
providers and practitioners as
well as law ministry, social
welfare and relevant justice
departments.
Legal experts and women’s rights
activists work together to draft
law. Lobby with parliament on
passing the law.
Notify all DCSWs, allocate
working budgets and engage
with and support initial
establishment processes.

For KP Police: Streamlining budgets and procedures
Issue identified
Transporting women to hospitals
remains perennial issue and there
are no standardized processes and
budgets within the police, even if it’s
the main coordinating agency.
The Federal law makes DNA testing
compulsory in all rape cases but
doesn’t say how to operationalize it,
and who should pay for it.

Proposed solution
Allocate transport
budgets with police or
prosecution for
transporting women/
VAW-related evidence
between testing
facilities.
Establish clear lines of
logistical and financial
responsibility and
allocated budgets
between the Home and
Health Departments.
Develop provincial rules
of business in line with
the Federal Law or
adopt new provincial
legislation, and
corresponding rules,
procedures,
responsibilities,

Stakeholders /Actors/ Process
Discuss proposed solution with police,
prosecutorial service, forensic labs and activist
lawyers improving coordination around evidence
handling and related investigations.

Dialogue between police officials, home
ministries, prosecution department, medicolegal representatives, health department and
planning department for policy decision.
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Issue identified
Police’s experiential understanding
of VAW diverges from legal
definition. They also have their own
interpretation of women’s welfare &
wellbeing (such as staying in
marriage for their own benefit).
Women police officers are not
involved in investigations due to
scarcity and lack of authorization (to
make arrests, conduct raids and lead
investigations).

Instead of filing FIR as first incident
report as per law, police write a
‘parcha’ – an informal but written
complaint – which they investigate
and then decide whether to allow
filing FIR or not.

Proposed solution
implementation plan
and budgets.
More gender trainings,
awareness of local and
binding international
laws, women’s agency
and connection with
service providers.
Women’s desks should
be instituted at
hospitals instead of
police stations. These
desks should function as
an abbreviated referral
service that can connect
women with the
services they require,
whether counselling,
legal aid or other.
Alternately, the current
method of women’s
desks at police stations
could be continued but
expanded beyond focus
urban areas.
Eliminate the ‘kacha
parcha’ practice and
reiterate mandatory
filing of FIR before any
investigation.

Stakeholders /Actors/ Process
Mandatory trainings and refreshers at police
academies, including for non-ranking staff,
particularly women. Work to this effect has been
done extensively by Rozan (NGO) which should
be systematically reviewed.

Lobby with provincial police chief and law
enforcement bureaucracy to put in punitive
measures for such actions.

For civil society actors: Advocacy and Capacity building
Issue identified
SV victims have no pathways
to independent survival & are
dependent on family
approval, hence pressures to
compromise/ retract cases.

Proposed solution
Web of services linked through a central database.
Focus on long term support for victims, such as
subsidized housing.

Police often side with
perpetrators or work against
women’s best interest by
refusing to file FIR, tampering
with evidence, not
investigating, passing own

Anti-rape Act, 2017 responds to any government
servant obstructing due process or jeopardizing
investigations. Publicize law and support filing of
cases as deterrent.
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Process & partnering
Network service providers
with government line
departments and lobby with
government to allocate some
announced housing schemes
for women.
Build awareness & publicity;
campaign around specific
cases for police
accountability; engage with
district level Public Safety
Commissions.

Issue identified
biases off as case findings
and such.

Proposed solution

Process & partnering

Focus of NGOs for capacitybuilding has been top tier
police officers, but little or no
attention paid to non-rankers
such as muharrirs, who write
FIRs.
No reliable or complete
figures/ means of assessing
attrition & police culpability.

Build capacity and increase exposure for lower
cadre staff of police force, who are usually first
point of contact for people.

Engage with the Inspector
General Police (Technical)
and partner with training
organizations and police
academies.

Use proxy formulas to arrive at approximate
attrition rates – information from government to be
solicited and collated.
Attrition rates can be gauged by provincial data
such as:
• What percentage of cases disposed off during
investigations (prior to and after FIR)?
• What percentage of medico-legal examinations
resulted in FIRs?
• What percentage of FIRs resulted in arrests?
• What percentage of FIRs resulted in chalans/
charge sheets?
• What percentage of chalans/ charge sheets
result in trials?
• What percentage of trials result in convictions?

Members of civil society file
right to information (RTI)
applications with provincial
Commission in KP;
KPCSW institutionalize
standard indicators against
which all relevant
government departments are
required to respond with
data.

For donors: Initiatives to support/ technical expertise
Issue identified

Proposed solution

Stakeholders /Actors/ Process

No reliable figures available for
prevalence of SV or VAW.

Baseline survey and provincial
database.

Attrition of SV cases results also from
low capacity and inefficiencies of
police, more so in rural areas.

Work with police on Standard
Operating Procedures on SV cases
(factor in why previous attempts
did not work).
Evaluate on-going experiments to
standardize community- based
resolution forums like Alternate
Dispute Resolution Councils, with
mandatory inclusion of women.

Restart stalled initiative with
National Commission on the Status
of Women on national baseline.
Engage with School of Investigation
in Peshawar and police academy in
Hangu.

Women are impacted by informal
judicial systems yet are not allowed to
be part of them. Leaves them
dependent on formal system, which
also does not deliver.

Hold a best-practice conference to
present experiences, learning and
lessons for assessment. Present and
advocate for most responsive models
in victim-centered policing.

Endnotes:
Lady health worker gang raped in Nowshera. Khyber News. https://khybernews.tv/lady-health-worker-gangraped-in-nowshera/.
1
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Swat woman accuses father-in-law of rape, torture. Dawn newspaper. https://www.dawn.com/news/1273468.
A formal police registration of case, marking the start of a series of investigations and legal proceedings.
1
Demand for justice: Rape victim’s mother accuses police of tampering with evidence. Express Tribune.
https://tribune.com.pk/story/1026492/demand-for-justice-rape-victims-mother-accuses-police-of-tamperingwith-evidence/.
1
Transgender person allegedly gang-raped in Peshawar. Dawn newspaper.
https://www.dawn.com/news/1384776.
1
Sarah Zaman (2019), ‘Medico-legal and Forensic Services, and Sexual Violence in Khyber Pakhtunkhwa’, Policy
Brief. Khyber Pakhtunkhwa Commission on the Status of Women.
1
Maliha Zia Lari (2019), ‘Prosecuting Rape Cases in Khyber Pakhtunkhwa’. Khyber Pakhtunkhwa Commission on
the Status of Women.
1
Nazish Brohi (2018). Police Responses to Sexual Violence in KP. KP Commission on the Status of Women.
1
Ayesha Khan & Sarah Zaman, The Criminal Justice System and Rape, an Attitudinal Study of the Public Sector’s
Response to Rape in Karachi, War Against Rape and Collective for Social Science Research
1
1
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ANNEX 5: Policy brief on Medico-legal and Forensic Services & Procedures in Khyber Pakhtunkhwa (KP)
Medico-legal examinations, forensic tests and related certification systems form an integral part of State response
to crime, including violence against women. The two fields though interrelated, comprise fundamentally different
areas of medical study and practice. In Pakistan, doctors practicing medico-legal and forensic medicine (ML&F)
work predominantly with the police following an inquest for medical assistance during case investigations. Both
medico-legal and forensic doctors have very limited, if any interaction with prosecution during this phase, and the
Home department (via the police) acts as the lead coordinating agency in the provinces of Khyber Pakhtunkhwa
(the focus of this paper), Baluchistan and Sindh. The province of Punjab is an exception where coordination for
criminal investigations including in rape cases lies with the Punjab Forensic Sciences Agency – PFSA established
under the Punjab Government Act XIII of 2007.
The only extensive, victim-centered medico-legal study from Pakistan conducted in 2002 using 123 cases of
women victims of rape from Lahore 114 concluded that around 76% cases are presented for medical examination
after a delay of more than 72 hours, i.e., after male sperm has become immotile or unidentifiable. In 83% cases,
victims have changed clothes and washed their bodies before the medical examination, which washes off any
remaining biological traces. Physical evidence of violence is present in only 15% of the victims whereas evidence
of recent injury to the genital tract is present in only 18% cases. The authors also draw the conclusion that late
presentation for examination is due to the “embarrassment of being exposed” on the part of the encapsulating
the main deterrent to women’s access to health services in the event of violence.
Although positive findings of ML&F examinations do not guarantee convictions with other evidence needed to
corroborate rape, strong medical evidence is favored by courts as seen in case law,115 to substantiate violence and
in pin-pointing the person(s) involved. According to a study on policing in KP under this series, visible violence
helps gain police support. 116 Another linked study on rape prosecution in KP suggests that ineffective evidence
collection both by the police and medico-legal doctors (MLOs) contributes to acquittals in rape cases, as reports
are deemed inconclusive, non-supportive of the prosecution’s version, or inadmissible due to broken chain of
custody and/or contamination of evidence.
This brief presents preliminary findings and recommendations emerging from multiple roundtable consultative
workshops, focus group discussions, field observations and key-informant interviews held by the Khyber
Pakhtunkhwa Commission on the Status of Women (KPCSW) in KP, between 2018 and 2019, with forensic experts
and teachers, medico-legal examiners, police officers, academicians, civil society organizations, healthcare
professionals, community paralegals (district Nowshera), lawyers and retired judges. It is accompanied by two
separate studies on policing and rape prosecution in KP. It highlights key constraints in terms of curricula, training
& expertise development, case management and standard operating procedures; infrastructure and availability
of services & workforce, certification systems, intersectoral coordination, and data.
Curricula, training & expertise development
Forensic medicine (FM) and medico-legal jurisprudence & toxicology are intertwined sub-fields in medical science
that concern the state directly, i.e., crime and its detection. They are taught at both public and private medical
colleges and teaching hospitals variably between 60-100 hours during Bachelor studies in medicine and surgery in
the province of Khyber Pakhtunkhwa (KP). In 2016, vide the Criminal Laws Amendment (Anti-rape) Act, the Federal
government of Pakistan declared DNA tests mandatory for all rape cases, in addition to medico-legal
Qudsia Hassan, et. al. (2002). Medico-Legal assessment of sexual assault victims in Lahore. Journal of the Pakistan
Medical Association, November 2007, Volume 57, Issue 1, p. 539- 542. https://jpma.org.pk/PdfDownload/1240
115
Maliha Zia Lari (2019) Prosecuting Rape Cases in Khyber Pakhtunkhwa. KP Commission on the Status of Women.
116
Nazish Brohi (2018) Police Responses to Sexual Violence in Khyber Pakhtunkhwa. KP Commission on the Status of
Women.
114
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examinations. 117 Over the following two years, successive upgrades have been reported in media for both services
in KP, particularly following the rape, torture and murder of a four-year old girl from Mardan in January 2018, and
the ensuing hunt for the culprit(s) over the next few weeks. 118 In this case, the police were heavily criticized
including by the KP Provincial Assembly for gross incompetence during investigations, and some 250 samples of
suspected rapists were dispatched to the Forensic Science Agency in adjoining Punjab in the hopes to find a match.
Censure at the provincial level was part driven by the federal law on rape which also fixes responsibility 119 and
accountability 120 on both the police and medical practitioners to ensure timely collection and analysis of evidence
in rape cases.
Infrastructure & availability of services and workforce
At a sectoral level, both medico-legal and forensic (ML&F) services in the province of Khyber Pakhtunkhwa (KP)
fall under the remit of the provincial Health Department (falling under the Health Services Director General), and
provided through allied medical colleges and teaching hospitals; Forensic Science Labs (FSLs); and divisional and
District Head Quarter Hospitals (DHQs). In 2018, and the Khyber Medical College and Teaching Hospital (KMCTH),
Peshawar, was declared a resource and lead agency to ‘support improvements’ in ML&F services across KP.
According to local practitioners, medico-legal services are available across 11 non-DHQ hospitals in KP whereas
there are 3 FSLs catering to the entire province: in Malakand, Peshawar, and Dera Ismail Khan. 121 The number of
personnel currently posted across the province include: 15-20 DNA analysts; around 17 MLOs across 5 teaching
hospitals (excluding labs); and 8 doctors holding postgraduate degrees in Forensic Medicine. Out of 17 for the
whole province, a majority (13) medico-legal officers (MLOs) are currently deputed at the KMCTH, (8 males and 5
female), leaving four for the rest of the province. While a new province-wide medico-legal cadre was announced
in the aftermath of the 2018 child case, 199 new positions for MLOs have been sanctioned a year after in 2019,
and against a formal request for 300 personnel, to simply ‘perform autopsies and assist in filing medico-legal
reports’. The cadre currently awaits recruitment and deputation across medical facilities in KP.
Discussions with both practitioners and the community, including paralegals, suggest that ML&F services are
largely inaccessible and unknown to women, and the community in general. Doctors note that there is both
absence of basic infrastructure, at the district level (DHQs) and trained personnel at the divisional level
(particularly forensic experts) despite plans to decentralize labs at this level back in 2017. Forensic experts suggest
that there is underutilization of existing mechanisms, i.e., some forensic labs reserving the right to denying testing
in rape cases (the FSL in Peshawar, for example), and lack of standardized, integrated medico-legal and forensic
services at divisional teaching hospitals. Due to lack of integration within medical facilities, the police bear
disproportionate costs of conveyance and storage of which is also susceptible to contamination and runs the risk
of being set aside by courts.
Case management and standard operating procedure:
Medical regulations of the Pakistan Medical and Dental Council (PMDC) in Pakistan allow any medical practitioner
with an MBBS degree and a license to practice conducting rape examinations. However, according to practitioners
in KP, the dearth of MLOs leaves it up to Casualty Medical Officers (CMOs) to do the job, particularly in the
peripheries with senior medical officers simply signing off to fulfil legal certification formalities. Some senior
CrPC 164(b)
KP Police claims breakthrough expected in Asma rape and murder case. Khyber News. February 01, 2018.
119
Criminal Procedure Code (CrPC) section 53(1) and CrPC 164(B).
120
Pakistan Pena; Code (PPC) section 166(2).
121
The list of hospitals the provide medico-legal and/or forensic services in KP include: Khyber Medical College & Teaching
Hospital (KMCTH), Lady Reading Hospital (LRH), and Hayatabad Medical Complex (HMC), in Peshawar; Gaju Khan Medical
College & Teaching Hospital (GKTH) and Nowshera Medical College (NMC) in Nowshera; Saidu Medical College (SMC),
Swat; Bannu Medical College (BMC), Bannu; Kohat Medical College (KMC), Kohat; Ayub Medical College (AMC), Abbottabad,
Gomal Medical College (GMC), Dera Ismail Khan, and Bacha Khan Teaching Hospital (BKTH), Mardan.
117
118
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doctors in KP suggest that there is work avoidance propelled partly by systemic marginalization and partly by
stigma attached to the profession within the medical community as a lesser branch of medicine. With lack of
monitoring data, it is difficult to ascertain just how often unqualified CMOs examine cases and/or are unable to
find evidence clearly presented.
Forensic experts in also KP stress that it is important for doctors to be called upon by the police to gather evidence
directly from the site of crime, particularly because the police lack the necessary know-how and equipment, end
up contaminated samples. Though there is no legal binding against this, doctors choose to stay clear of the crime
scene to avoid additional financial, logistical and work burden. The police study in this series also suggest that
police officers in KP consider transportation for DNA and other tests to be a massive deterrent in pursing cases,
especially as facilities are sparsely located or altogether missing.
According to the sources at the KMCTH, are no notified guidelines for standard equipment, examination
procedures, or certification system put in place by the Provincial Health Department, or the Federal Health
Ministry that could be followed uniformly across the province and within districts.
Certification systems
In its current form, the Federal law on rape does not provide guidance for ML&F certification that address the
admissibility and relevance of certain kinds of evidence, e.g., findings from virginity and two-finder tests during
medico-legal procedures. Doctors suggest that virginity and two-finder tests are still widely done in KP for rape
cases and reported accordingly in both provisional and final medico-legal certificates. Further, a review of
certificates issued by medico-legal departments in KP suggests that reporting formats are not standardized across
facilities including within Peshawar city. Lapses in reporting by MLOs such as failing to identify who had been
examined; who supplied the samples of blood or hair (for further testing), etc., are also noted by the prosecution
study, leading to the dismissal of the entire set of medical evidence in court. 122
In the absence of basic guidelines, missing infrastructure, lack of coordination between different authorities, and
other issues discussed in this Brief, the Anti-Rape Act 2016 has been largely inconsequential in making systems
fall in line. Declaring DNA mandatory in rape cases also does not keep untrained police officers from trampling
unknowingly on evidence or failing to deliver samples under controlled conditions to the nearest facility. It also
does not ensure that women are encouraged to report rape within the time period that medical evidence matters
or is detectable. With the new law, the focus must shift to ensuring that services are not only available but also
accessible to women, responsive to their medical needs, and help their case in court. These will not be
accomplished by merely increasing the number of medico-legal doctors even if it is critical to do so.

122

Yasmin Butt vs. Majid Baig alias Bobby Pehlwan and another (2008 SCMR 1602).
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Area
of
Improvement
Curricula,
training
and
expertise
development

Case management
and
Standard
Operating
Procedures

Issue Identified

Proposed Solution

Stakeholders/ Actors/ Process

There is no set medico-legal
training curricula or period for new
doctors, who largely learn by
observing
seniors;
forensic
medicine curriculum is not
competency-based;
forensic
medicine is currently given less
than 100 credit hours over 5 years
of MBBS, 123 though 100 hours are
mandated by the Higher Education
Commission and accepted by the
Khyber Medical University as
standard. For example, the Ayub
Medical
College,
Abbottabad
retains 60 teaching hours 124
suggesting non-standardization.
A vast majority of cases brought to
the KMCTH which receives a bulk of
cases from KP, are of children under
18 years of age according to official
figures from 2016-2018; a vast
majority of cases involve family.
There are no special measures or
procedures notified under any
policy in KP (including the out-going
provincial Health Policy) to respond
to cases where the victim cannot
legally
represent
themselves
and/or the rapist is related to the
victim.
There is no notified standard
operating procedure (SOP) set for
examinations in VAW cases (by
KMCTH or the Health Department),
including
for
unclaimed/
unidentified/ disowned women
victims that have been raped and
murdered.
Cases
frequently
approach
pediatricians and gynecologists
that are not reported anywhere.
There are no systems for
automatic, confidential third-party
disclosure or quite referrals (unlike
in professional psychiatry, e.g.) by
doctors that suspect or have
determined foul play.

Compliance be ensured that full 100 hours, as
set by the HEC are, are taught to MBBS
students, even if it is significantly less time
given to other subjects;
(Alternately, declare Forensic Medicine and its
sub-fields of specialization as post-graduate
subject across the province and a pre-qualifier
for practice)
Develop a multi-skill, activity-based and
integrated curricula of training for the special
cadre of medico-legal doctors with the support
of KMC, the KP Judicial Academy and Police
Schools; introduce the same at the
undergraduate medical college level;

PCSW initiates multi-stakeholder dialogue with the Khyber
Medical University, PMDC, Health Department, Judicial
Academy, Home Department, Law colleges, Society of
Obstetricians and Gynecologists, civil society, etc., to develop
integrated curricula.

A minimum age must be notified for giving
informed
consent
to
medico-legal
examinations for children under 18;

Legal experts and women’s rights activists can work together
to draft law on minimum age for consent. Lobby with
provincial assembly on passing the law.

Standardized examination kits do
not have legal cover in the absence
of legislation or a notified policy in
this connection; more than 3000
(donated) rape examination kits are

Additional protocols must be introduced for
catering to the special needs of minors along
with cases of unidentified women/ girls.

An intersectoral approach including the police,
prosecution, Shelters and other allied services
should be considered for developing
comprehensive SOPs and ensuring integrated
services.

Introduce a 10-15 hours mandatory training
course on sexual assault and rape
management
for
gynecologists
and
pediatricians and link it to license to practice.
This will pull in expertise where it is available
but unutilized;
Introduce procedures to ensure such cases are
recorded by both public and private
practitioners, including alerting relevant
authorities even if no legal action is taken by
the victim or their guardian.
Introduce standard examination and evidence
collection kits with material in line with
examination SOPs

PCSW may engage all stakeholders to develop and get
notified, a comprehensive intersectoral SOP for violence
against women and girls;
The KMCTH be engaged in organizing/conducting trainings
related to these.

Gynecologists and pediatricians can be involved formally
through licensing bodies like the PMDC, in consultation with
the Khyber Medical University (responsible to setting curricula
and administering tests) and the Society of Obstetricians and
Gynecologists of Pakistan (SOGP).

Using the samples available with KMCTH, PCSW can lobby the
Health Department to institutionalize rape examination kits
(and available instructions) across facilities.

See full curriculum at Khyber Medical University website:
https://www.kmu.edu.pk/sites/default/files/curriculum/MBB%20Curriculum%202005%20HEC.pdf
124
See Ayub Medical University website for more details: http://ayubmed.edu.pk/academics/course-of-studiesmbbs/
123
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Area
Improvement

of

Infrastructure
and
availability of services
& workforce

Issue Identified
lying unutilized at the KMCTH for
lack of this cover.
Medico-legal and forensics services
are available variably across mainly
11 non-DHQ hospitals. Forensic
departments and labs are not
routinely attached with medicolegal sections at these hospitals or
DHQs, while DHQs do not carry out
basic MLO duties such as autopsy.
Further, not all forensic labs in KP
provide testing in rape cases.
Medico-legal and DNA tests are
mandatory across Pakistan under
the Anti-rape Act, 2016, but not
notified as an essential (health)
service by policy and in practice.

Instead of a specialized workforce,
casualty medical officers (CMOs)
routinely carry out examinations,
certification of which may be signed
off by another senior doctor for
legal purposes.

Certification system

Data

Intersectoral
coordination

There is no notified, standard
medico-legal certification system;
hospitals including the KMCTH,
have devised their own certificates
by including the ‘legal bare
minimums’. In the case of KMTCH,
the
examination
procedure
followed is based on World Health
Organization’s 2003 guidelines, 125
whereas the certificate form does
not allow findings to be
documented in the same manner or
detail.
Digital
record
of
medicoexaminations in VAW cases is not
generated or maintained at any
hospital in KP including the KMCTH.
Data that is available is in the form
of bound, hardcopies of signed
certificates, as issued in a case.
Coordination for medical and
forensic evidence largely falls onto
the Police Investigation Officers
(IOs), who are often illtrained/equipped
to
handle

Proposed Solution

Stakeholders/ Actors/ Process

FSLs should be expanded to cover all Divisional
level hospitals, and medico-legal services
devolved down to the district-level, including
DHQs and Tehsil Health Centers (THCs).
Dedicated resources and explicit policy are
needed to upgrade existing medical colleges
and teaching hospitals at the divisional level to
include a Forensic & Toxicology labs in order to
a) move towards better integration of services,
and b) ensure protection of the chain of
custody.
Both medico-legal and forensic services be
notified ‘essential public service’ under the
Right to Public Services (RPS) Act, 2016, as part
of emergency and notified health services. This
should be supported with appropriate
accountability and transparency mechanisms
to track denial of service by designated
facilities for any reason;
Replicate free-of-cost for DNA testing as at the
KMCTH across divisional hospitals, aiming to
devolve further at the district level.
Systems be put into place to ensure that only
designated and trained MLOs conduct
examinations as per law and only those
examining victims directly sign off on case
certificates subsequently issued. In women’s
cases, court and other criminal investigations
procedures must be made more inclusive
instead of discouraging women MLOs from
appearing in court.
Review efforts to standardize medico-legal
certification systems in other provinces, taking
care to notarize systems that do not subject
victims to unnecessary scrutiny in court.

The Health Department may be moved to ensure medico-legal
are available across DHQs and RHCs, newly sanctioned MLO
posts are filled immediately, and all FSLs exam evidence in
rape cases across the board without exception, by policy and
in practice;
The Summary recently approved by the Health Department to
give KMCTH a status like the Punjab Forensic Sciences Agency,
must be formally notified, so it can effectively carry out the
reform agenda.
Engage the Right to Public Services commission in notifying
ML&F services as ‘essential. Ensure all facilities provide DNA
testing in rape free of cost for the victim.
Engage the Health Department, divisional & district
headquarters hospitals, and medical colleges & teaching
hospitals to plan out and execute infrastructural, personnelrelated and procedural reforms at a local level.

PCSW and others to lobby with the Public Service Department
for filling of vacancies and deputation of forensic experts (biochemists, genetics experts, etc.) across existing facilities;
Work with divisional and district hospitals to ensure that
trained and well-equipped staff is present or on stand-by to
undertake proper examinations.

Initiate discussions with the Health department, medico-legal
examiners, and lawyers (both Prosecution and Defence), to
develop a performa of certification that supports litigation
through necessary documentation of evidence.

Digitalize medico-legal and forensic data,
which adequate mechanisms put in place for
its protection. Ensure that data is
disaggregated at least by location, age, and
gender.

Health Department to notify indicators against which data can
be digitalized. Donors may be approached to help with facilitybased data software link to a central repository/ dashboard,
as needed;
The KMCTH can serve as the repository of data by collating
information from across all facilities.

Intersectoral coordination be improved
between doctors, police and prosecution by
developing an intersectoral policy with a fiscal
plan for responsibility sharing at different
stages of a case;

PCSW arranges dialogue with the home and health
departments for setting of rules for agencies and their focal
points (district, tehsil & UC levels. The lead agency, KMCTH,
could work through partnerships where necessary, to support

Available from:
https://apps.who.int/iris/bitstream/handle/10665/42788/924154628X.pdf;jsessionid=BAC6E402222369FF245748
160F1A4C23?sequence=1
125
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Area
Improvement

of

Issue Identified

Proposed Solution

Stakeholders/ Actors/ Process

investigation from a forensic pointof-view; Police are also uninclined
to involve forensic experts with the
crime scene citing cost of
transportation
and
legal
requirements to involve only
designated police/ civil surgeons,
medical superintendents, etc.
Prosecution
services
remain
entirely uninvolved till a case has
been prepared for trial by the
police.

Allocate funds per case to improve
coordination between different agencies
particularly prosecution services (to avoid
mistrials, bringing of only relevant evidence
court, and improving the overall chances of a
favorable outcome), shelter homes, police and
various medical facilities.

effective trainings on crime scene investigation for the police,
lawyers and aspiring doctors.

For Civil Society Actors & Donors
Area
of
Intervention

Issue identified

Proposed solution

Process & partnering

Awareness

Both rape victims and communities
are generally unaware of the
medico-legal sector, its functions,
points of access, significance and
responsibilities. Due to lack of
awareness, and late presentation to
examining doctors, there is often no
medical evidence to corroborate a
rape charge.

Undertake mass awareness campaigns on the
ground pertaining to medico-legal and forensic
procedures;
Link community legal awareness to actionable
strategies: what to do/ not do in cases requiring
medico-legal attention; access points, step-by-step
procedure, persons responsible & related
accountability systems.

Partners in the project can expand
paralegals and community legal
clinics that network service
providers
with
concerned
departments;
Fully operationalize PCSW’s District
Committees to facilitate outreach
& awareness efforts in this regard.

Accountabili
ty for biased
or inefficient
examination
s

Medical examinations are often
rushed, important details and
material evidence are omitted from
inspection.

Engage District Health Committees
within the local government
structure that are mandated to
oversee health governance within
their respective constituencies.

Participation
and
exchange of
expertise

The present medico-legal setup
offers no space to study or practice
forensic nursing, pediatrics, or
gynecology, and there are few if any
avenues for exchange of experience
and expertise across different
medical sub-specialties.

Publicize the Anti-rape Act, 2016 and support filing
of cases of negligence as a deterrent to biased/
inefficient response by examining doctors and the
police.
Support
community-based
initiatives
that
contribute to awareness and demand systemic
improvement, and document lapses as they occur.
Mobilize exchange of technologies, knowledge and
methods that strengthen the medico-legal system at
the local level.
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Engage KPCSW, donors, relevant
government departments and civil
society to share research findings
and mobilize support within the
medical field particularly in related
disciplines.

ANNEX 6: Policy Brief on Prosecuting Rape Cases in Khyber Pakhtunkhwa

Introduction:
Rape prosecutions in Pakistan have extremely low success rates. According to a national report,
between June 2013 and February 2015, 4,960 rape cases were registered across the country resulting in
6,632 arrests, but only 219 (4.4%) convictions. x The Punjab Commission on the Status of Women (PCSW)
Punjab reported a total of 7,219 cases of all forms of violence against women (VAW) tried in courts
across Punjab in 2017 in which 315 (4.7%) resulted in convictions and 6,904 (95.6%) in acquittals. Of the
acquittals, 367 cases were dismissed on merit (12.4%), 2,483 (84%) due to resiling witnesses, and 107
(3.6%) due to deficient evidence collection by the police. xi
In 2018, the Khyber Pakhtunkhwa (KP) Provincial Prosecution Services Department reported an overall
increase in conviction rates for all criminal cases brought to trial between 2014 and 2016. Only 10% of
these, however, constituted heinous crimes including rape. In March 2017, of the 11 rape cases taken to
trial across KP, there were no convictions. xii The main reasons for acquittals noted were lack of evidence
(3 cases); benefit of doubt given the accused (6 cases); and compounding xiii (2 cases). xiv After
amendments to the Federal rape laws in 2016 and over the following two years, district Nowshera
reported zero convictions in 38 cases whereas nearly one-third cases were either disposed of by court
Magistrates for lack of evidence, or were settled out-of-court. xv Based on a review of 47 concluded rape
cases in KP, judges ordered acquittals or reversed conviction sentences based on (1) weak prosecution
with significant omissions and infirmities; (2) lack of corroboration of the statement of a crucial
prosecution witness; (3) absence of medical examination showing use of force; and (4) misreporting by
police.
This Brief highlights key systemic issues related to trial, appeal processes and court procedures in rape
cases in KP and provides recommendations for policy and procedural improvements detailed in the
research publication Prosecuting Rape Cases in Khyber Pakhtunkhwa by the Khyber Pakhtunkhwa
Commission on the Status of Women (KPCSW) and the Rural Support Programmes Network (RSPN). It
draws from a series of interviews and group discussions with key actors in the criminal justice system,
civil society, subject experts, community groups and service providers, and a review of appeal judgments
from 1947 to 2018 in KP. Additionally, five on-going cases xvi are assessed for court compliance of
procedures as laid out in the Federal Criminal Law (Amendment) (Offences Relating to Rape) Act, 2016.
Collectively, this Brief and the study aim to contribute to discussions on the legal aspects of rape
including evidentiary requirements, standards of proof, and implementation gaps reported by local
practitioners, community groups and reflected in legal judgements. It is further complimented by allied
papers on sexual violence and policing xvii, medico-legal and forensic systems and procedures xviii, and
right to public services and information xix.
Official data suggests that although conviction rates are extremely low and acquittals and
compoundability much higher in rape cases compared to other serious offences, a majority cases do not
(immediately) settle out-of-court. xx While there is some discussion on litigants using legal proceedings to
push for better terms in out-of-court negotiations, litigation costs xxi remain high and hearings are
routinely protracted xxii, which create opportunity for both parties to push the victim towards a
compromise. Poorer victims find it more difficult to pursue cases due to both costs and pressure to avail
a variety of ‘solutions’ as settlement ranging from death/murder (ie ‘honour’ killing), to financial
compensation and marriage to the rapist. xxiii
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Inside the courtroom, women continue to be confronted by lack of privacy, non-availability xxiv of female
judges and prosecutors xxv, intimidating processes, xxvi and poor-quality prosecutionxxvii. Frequently, lack of
coordination between prosecution, investigating authorities and witnesses leads to acquittals or
overturning of conviction sentences. There is scant knowledge amongst legal practitioners on
procedural changes introduced in 2016 and a tendency to cite outdated judgements to argue settled
points in law (e.g., marks of violence are not essential to prove a charge of rape, consent below age 16
years is null and void), and/or complicity towards out-of-court settlements. xxviii,xxix
Following the passage of the KP Prosecution Services Act, 2005, legal experts suggest an increasing
tendency amongst prosecutors to prevent ‘weak’ cases (where little medical evidence is presented, for
example) from proceeding to trial. Apart from lack of prioritising, this has helped reduce potential losses
and made it possible to attend to a disproportionately high caseload of misdemeanours (90%) over
reported felonies (10%) in the past few years. Senior retired judges and trainers suggest that heightened
pre-trial scrutiny by the prosecution department xxx necessary to avoid ‘mistrials’, may be acting as a pretrial purgative as complainants are advised against seeking trial, rather than correcting investigational
flaws. xxxi Due to limited availability of trial court judgements and the minute fraction of cases appealed
in KP, it is difficult to ascertain the nexus of prosecution, defence and judges facilitating informal
settlements in tandem with formal trial proceedings.
The KP Rule of Law Roadmap, 2017, provides a good starting point in terms of interventions needed to
improve the overall functioning of the criminal justice system, including in response to VAW cases. With
the passage of Criminal Law (Amendment) (Offences Relating to Rape) Act, 2016, there is a dire need for
the government to notify a set of commensurate rules and regulations as well as allocate the resources
needed to ensure implementation at all levels of investigations and trial. Without these systems in
place, the extension of full benefits of the law to victims of VAW will remain truncated.
While it is important to address issues related to the quality of prosecution, arbitrary disposal of cases,
extended duration of trials and compounding, successful prosecution also rests on the quality of
investigations and awareness of specific accountability provisions amongst litigants. To assess the
effectiveness of prosecution and adherence to court procedures, data is required on measures taken to
protect victims and witnesses, time, energy and resources devoted to preparing and presenting a case,
documenting reasons for compounding during trial at different levels of the judicial courts, and
discovering the impediments to an expanded role of prosecution in support of investigations and
readings of the law.
As these steps are taken to improve courts’ response to sexual violence, it must be recognised that
previous legislative changes the judges may have sought to enforce have been thwarted by narrowly
premised, project-based understanding of gender-based violence amongst members of the criminal
justice system, deeply prejudiced representation of women litigants, and misinterpretation of facts. The
scope of law will remain limited given the restrictive definition of rape which has remained unchanged
through the last set of amendments. Unless communities, complainants and witnesses are strengthened
to invoke specific provisions of the law to demand accountability against obstruction of justice, the
situation will remain unchanged for women despite progressive legislation over the past thirteen years.
RECOMMENDATIONS
For Provincial Government: Law/ Policy change
Issue identified
The definition of rape under Pakistan
Penal Code (PCC) 375 is restrictive
and must be expanded to include
penetration of all body parts and be

Proposed solution
As rape falls under the PPC and Criminal
Procedure Code (CrPC), these can only be
amended by the Federal Government. KP
must formulate a draft amendment in the
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Process & partnering
KPCSW can approach the parliamentary caucus and
Provincial Assembly Standing Committees for lobbying.
Case studies may be compiled for this purpose to show
where definitions are restrictive.

Issue identified
inclusive of other genders and sexual
identities.
There is no formal system developed
or notified relating to the conduct of
court trials as per 2016 rape laws.

The legal requirement to protect the
identity of the victim during trial
(through video-links, screens and incamera hearings) are not followed by
courts.

There is lack of coordination amongst
prosecutors and investigating
agencies and witnesses, resulting in
poor quality evidence presentation.

Cases end in acquittals as witnesses
withdraw. There is currently no
system in place to provided extended
witness protection beyond Darl-ulAmans.

Proposed solution
law and submit it to the Federal
Government with the recommendation for
changing the law in terms of the legal
definition of rape (PPC Section 375)
Conduct an evaluation of existing court
systems, personnel and infrastructure for
both urban and rural district and High
Courts to identify gaps of implementation
of procedural law. Key considerations may
include:
• How and where to record witness
statement of the complainant/victim;
• How to arrange for recording of
complainant/victim’s statements and use
screens;
• How and where to conduct cross
examination of the complainant/victim;
• Mechanisms to ensure anonymity of the
complainant/victim e.g., ensuring she
does not need to come to court
unnecessarily;
• How and where to conduct interviews or
record
complaint
of
female
victims/complainants.
• How to ensure that trial time limits are
strictly observed.
A case management system must be
developed to protect the privacy and
anonymity of the victim; an amendment
may be recommended to the High Court
Rules in this regard, including instructions
for judges on how and where to record
witnesses’ statements and conduct crossexaminations, and prescribed actions to
deal with breach. Trainings would be
needed to support implementation at all
levels.
Coordination by prosecution lawyers needs
to improve at the district level as omissions
here may lead to overturning of sentences
during appeal. The role of the Criminal
Justice Coordination Committees under the
Khyber Pakhtunkhwa Police Act 2017 must
be assessed and strengthened for
mobilising district level coordination and
accountability mechanisms in this regard.
A protection plan outside of Dar-ul-Amans
must be developed for witnesses, along
with a long-term support, rehabilitation
and reintegration plan for victims.
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Process & partnering

The KPCSW in collaboration with the Pakistan Law
Commission, KP Judicial Academy and with the support
of civil society, can conduct an assessment of
courtroom procedures, and determine where specific
changes are necessary (e.g. in certain districts, the
court rooms may be too small to use screens for
protection of victim/complainant when recording
evidence).
Standard Operating Procedures (SOPs) must be
developed for the police, prosecution and courts on
how and where to record statements of the victim
including testimony via a video link etc.; SOPs must
also consider the procedures and requirements of
questioning child victims of rape.

The Home and Tribal Affairs, Health and Law
Departments can collaborate on the development of
this system involving the police, medico-legal,
forensics and chemical examiners, prosecution and the
judiciary The KPCSW in collaboration with the KP
Judicial academy may lead this process.

The KPCSW in collaboration with the KP Judicial
Academy, Human Rights Directorate and Criminal
Justice Coordination Committees:
- may advocate for and hold regular joint meetings of
seniors of all departments to identify tools and
mechanisms of cooperation on ground and to
respond to challenges in this cooperation;
- establish a system which ensure regular coordination
and collaboration between these actors; and
- monitor, evaluate and assess the outcomes of said
collaboration.
Civil society in collaboration with KPSCW and the
Social Welfare Department must take the lead in the
development of a witness protection plans,
particularly one involving long-term support. A SOP
may be developed and notified for all Darl-ul-Amans in
KP, ensuring a component on rehabilitation and
reintegration - Look at Sindh and Punjab SOPs for
ideas, and involve the National Commission on the
Status of Women, and other partners such as Rozan

Issue identified

Proposed solution

The provincial departments such as
the police and medico-legal do not
automatically incorporate orders of
the Supreme Court in their daily
work. Some of these orders has
serious implications on case
management procedures and
requirements (e.g. Salman Raja et al
versus the State judgement that
mandated DNA in rape cases and
reiterated non-compounding in such
cases).

Orientation sessions and monitoring
mechanisms must be set up to ensure
Supreme Court orders are implemented.

Process & partnering
and Shirkat Gah who have worked extensively on SOPs
in this regard.
The KPCSW can be an effective intermediary between
the Court and other actors or institution being so
ordered by the Supreme Court. It can work through
both collaboration and/or oversight of the
administrative departments within each relevant
sector, a bench of the Supreme Court, the provincial
Ombudsman or any other government monitoring
body dealing police, health and prosecution.

2. For civil society and government: legal awareness, capacity-building amongst key actors and
advocacy
Issue identified
There is a general lack of
awareness of the 2016
amendments amongst
people (lawyers, judges,
police, doctors, the
community, etc.) and
institutions, specifically
changes related to
procedure.

Proposed solution
Undertale legal awareness campaigns and
community engagement plans in rural and
urban area. Extend specialised training to key
institutions including police, prosecution,
medico-legal department, judiciary and judicial
staff on the new laws and processes. Different
trainings specific to the role of different
institutions must be developed, including joint
sessions to ensure a shared understanding of
each actor’s role.
Training may include sessions on gender
sensitisation, investigation techniques,
evidence collection, effective prosecution
techniques, victim-friendly behaviour and
strategies, appropriate language and
understanding the special characteristics of
sexual violence cases. Judges must also be
trained on courtroom management and on
enhancing their inquisitorial role in rape trials.
Monitoring the implementation of new
processes as laid out in the law must be linked
with legal consequences if an individual,
institution or department decides to forego
procedure without just cause.

Community leaders,
lawyers and paralegals are
not aware of the provisions
of the 2016 rape law and
will likely remain unaware
of new mechanisms and
SOPs developed to
implement it.

Hold community awareness session; encourage
documentation by civil society groups that deal
with violence against women cases in terms of
non-compliance of the law.
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Process & partnering
KPCSW may engage the Information Ministry, Law Ministry,
Planning and Development Department, media houses, local
government, community leaders, police stations, political
parties, etc., to develop specific messages for different
groups for the purpose of raising awareness and promoting
accountability against the new laws.
Civil society can play a key role in developing a community
engagement plan and implementing it to ensure widespread
information dissemination, especially amongst women and
girls who do not have access to regular public sources of
information and data.
KPCSW and KP Judicial Academy may take the lead role in
the development and implementation of trainings with
service providers, and an evaluation of these can be used to
advocate for setting performance indicators with concerned
administrative departments.
Civil society in collaboration with the KPCSW may take the
lead in formulation of training plans and manuals along
these lines.
The administrative departments of key institutions must be
approached to integrate such monitoring systems into their
regular work for sustainability. For example, the MIT
Department of the KP High Court, or the KP Judicial
Academy can request to stay connected with a judicial
officer who has received trainings regarding the new law and
related procedures.
The KPCSW can play an effective advocacy and monitoring
and evaluation role based on a set of indicators developed
specifically for this purpose.
Civil society in collaboration with KPCSW and other
likeminded civil society groups can take the lead in the legal
empowerment of the community, community mobilisation
and inclusion of their voices during the creation of any
framework under the law.

Issue identified
There is little interest and
buy in of key government
stakeholders to implement
provisions of the law,
particularly, the 2016
Amendment on Rape.

Proposed solution
Advocacy and lobbying at individual level,
Government leadership and creating demand
from community for buy in from stakeholders

Process & partnering
KPCSW must lead this process of holding small group
meetings, individual meetings and larger dialogues to
generate interest, dialogue and demand for the government
of KP and other stakeholders to that examine
implementation of the law, and take forward these
recommendations for holding service providers (police,
medico-legal and forensics, lawyers and the judiciary)
accountable. Momentum must also be built around
formulating rule of business against the 2016 Amendment to
ensure standardisation.

4. For donors: Initiatives to support/ technical expertise for data and further research
Issue identified
There is limited data on legal
outcomes in rape cases; Annual
reports of Appellate courts to
do provide a breakdown of
cases by offence.

Proposed solution
Key government departments and judicial institutions to be
lobbied with to identify, pull out and analyse data on the
number of cases of rape reported and tracked against those
prosecuted and related conviction ad acquittal rates.

Cases frequently tend to end in
acquittals, out-of-court
settlements or ‘compromise’.
The low ratio of convictions and
appeals from KP need further
probing.

Districts from which cases are appealed in higher numbers
require examination to assess what is attracting people to both
formal in informal justice systems and whether the 2016
amendments have had an impact. An assessment needs to be
made on the causes of lack of appeal, especially since the
conviction rate is very low. Relatedly, the judiciary must examine
the rate of case disposal in rape which tends to go well over 3
months for trial and six months for hearing appeals. The lack of
prioritisation in prosecuting rape cases must also be examined.

ENDNOTES:

Process & partnering
KPCSW can engage with primary sources
of data including the police, courts,
prosecution department regarding
proactive disclosure (under the Right to
Information Act, 2013) and in developing
specific tools and indicators for data
collection by each agency. Other
potential partners may include the KP
Judicial Academy and the Human Rights
Directorate.
KP Judicial Academy in collaboration with
the Peshawar High Court, the
Prosecution Services Department, and
KPCSW can conduct research on these
issues.

Khan, R. and Aziz, S. (2015), Compromising Justice: Pakistan’s Low Conviction Rates for Rape, 11-11-2015, Islamabad, The Asia
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https://pcsw.punjab.gov.pk/system/files/PGPR-2018_0.pdf.
1 Khyber Pakhtunkhwa Prosecution Services Annual Report 2016, KP Prosecution Service Department.
1 Settlements reached out-of-court.
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http://sja.gos.pk/assets/KP%20RoL%20Roadmap%20Draft%20%20Revised%20(for%20Donor%20Sharing)%2019%2010%2017.pdf, pp. 62.
1 It is important to note that for the three-year periods, i.e., 2014-2016 and 2016-2018, the number of cases taken to trial has
increased in KP: 11 cases from 2014-16 tried across the province, and 38 cases from 2016-2018 tried in only one district.
1 Identified in all research documents as State vs. A, B, C, D and E respectively.
1 See Nazish Brohi (2018), Police Responses to Sexual Violence in Khyber Pakhtunkhwa. KP Commission on the Status of Women.
1 See Sarah Zaman (2019), Policy Brief, Medico-legal and Forensic Systems and Procedures in Khyber Pakhtunkhwa. KP
Commission on the Status of Women.
1 See Sarah Zaman (2019), Policy Brief, Sexual Violence and Right to Information and Public Services in Khyber Pakhtunkhwa. KP
Commission on the Status of Women.
1 Official reports suggest that compounding is documented by the KP Prosecution Department down to the district level, as
seen from the data provided by district Nowshera by the Public Information Officer of the District Prosecution Office. It may
be noted that compounding in rape cases was disallowed in 2006 vide amendments to the Pakistan Penal Code, 1860 and
Qanoon-e-Shahadat (Law of Evidence), 1984, but continues to be practiced and reported to an extent in KP.
1 For more information on costs of violence against women in Pakistan, see SDPI study on Socio-economic Costs of Violence
Against Women (2012), available from: http://www.spdc.org.pk/Publication_detail.aspx?sysID=708.
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FGD with female lawyers, Mingora, Swat held 25-12-2018.
FGDs conducted with RSPN’s team of 15 male Paralegals, 9 women from middle class, urban Nowshera, including housewives,
teachers, union councillors, students, and 12 women from working class, rural Nowshera, including housewives, home
based workers, LSO, paralegals at KPCSW’s office, Peshawar, in September and October, 2018.
1 As of 2018, there were 192 total prosecutors and 134 special prosecutors from private bars practising in KP. Due to lack of
data on women in civil services generally, no number is available for women prosecutors in KP.
1 FGD with female lawyers, Mingora, Swat held on 25-12-2018.
1 Ibid.
1 Numerous judgements allude to inconsistencies across statements and reports presented by the prosecution, and judges
frequently note ‘improvements’ in victims’ testimonies over time as an indication of fabrication and failure of prosecution
to establish guilt. See Muhammad Nawaz vs. See for example, Muhammad Nawaz vs. The State (2016 SCMR 267); and The
State vs. Abdul Khaliq (PLD 2011 Supreme Court 554).
1 In the on-going State vs. D. case at the Peshawar High Court, 2018, the judge failed to order a DNA test of a victim who
conceived as a result of rape.
1 In a 2018 Peshawar High Court case, the court acquitted a man accused of raping his 14-year-old cousin because there was a
‘valid nikah (marriage) between the two’, and lack of marks of violence signified consent. The judge ignored the fact the girl
was under the age of majority (16 years) and could not have legally consented to marriage or sex. Child marriage is also
common in most parts of KP and the federal law on child marriage, there is no provincial law and the Federal Child Marriage
Restraint Act, 1929, is rarely invoked.
1 For example, for reported signs of resistance/ mark of violence and/or incongruities in reporting.
1 The KP Rule of Law Roadmap recommends increasing the investigation time (between first information report and submission
of charge sheet to court) from 14 days to 30 days in special cases. How often extensions are requested is not known.
1
1
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Annex 7: Policy Brief on Sexual Violence and the Right to Information and Public Services in
Khyber Pakhtunkhwa
Introduction
Experience shows that access to justice for victims of violence against women (VAW) is mediated by at
least seven interconnected points: whether women know their rights; whether they know that
particular services exists; whether there is reason to expect a favourable response; whether they can
physically get to the services; whether accessing services could result in stigmatization, ostracization and
backlash; whether accessing services would increase the risk of further violence; and numerous social
considerations including a culture of silence, age, income quintile and education of the victim,
relationship with the abuser, and existence/absence of support systems. To fully understand what
happens to women’s cases as they are processed through the justice system, it is necessary to
investigate not only the formal but also informal spaces where violence is committed and resolved,
including through alternate dispute resolution mechanisms. It also necessitates accessing data that is
held with different authorities in different forms. This paper considers the response of formal justice
systems in the province of Khyber Pakhtunkhwa, Pakistan, with regards to VAW, particularly rape.
The extent of information regarding rape and women’s access to justice in Pakistan is limited, patchy
and largely inconclusive. It is limited as information is not routinely collected and/or reported against a
range of quantitative and qualitative indicators by official sources.xxxii It is patchy as few
comprehensive studies xxxiii consider both prevalence and state response by actors involved; in some
cases, provincial and rural-urban differentials are not clearly made out. It is inconclusive as cases are
generally underreported due to various social-cultural and systemic barriers making a majority cases
invisible, xxxiv and the influence of each mediating factor is difficult to study in isolation for impact.
A series of mini studies initiated by the KP Commission on the Status of Women (KPCSW) in 2018 reveal
a system-wide policy of attrition towards rape cases in KP, starting with the police and ending with
courts. The number of police FIRs lodged between 2016-18 (shared on special request) are
conspicuously low (20, 31 and 50 cases across four districts of KP in three years) xxxv but clearly depict
an upward trend. Police data by age cohorts, although overlapping, generally indicates declining ages of
victims over time. Data acquired separately through the Prosecutor’s office in district Nowshera for the
same period shows zero convictions, regular out-of-court settlements, and case disposal based on
improbability of conviction. xxxvi There are a handful of women’s police desks and stations in KP, despite
plans to make them available in all 500 police stations in the province in 2014. xxxvii There is one
Women’s Crisis Centre, five Darl-ul-Amans (DuAs) and four federally-funded Shaheed Benazir Women’s
Centres xxxviii for the entire province, which remain underutilised by rape victims. xxxix Standard
Operating Procedures for government-run shelters have not been notified as yet, including for data
management.xl A private shelter in Peshawar reports never having dealt with a rape case over a 16-year
time period. Medico-legal, particularly forensics services are confined to urban centres,xli and
unknownxlii and inaccessible to women xliii and there is severe shortage of trained doctorsxliv to
conduct examinations. The police avoid transporting forensic samples to testing labs due to costs
incurred in accessing sparely located facilitiesxlv and there is no consolidated data on the number of
medical examinations conducted annually. The police release information on cases that get converted
into FIRs and cases disposed during investigations are recorded in a separate system of documentation
(police dairies) which is less studied. Data gathered for this paper also reveals massive discrepancies in
the number of medico-legal examinations and corresponding number of FIRs (with the former being
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four-five times the latter). Police interviews suggest that a positive medico-legal report in a decisive
factor in continuing criminal investigations.
Besides courts being complicit in out-of-court settlements, the rate of appeals to appellate courts is low
in KP, and annual reports of the High Courts do not detail case outcomes under relevant sections of
VAW laws – there is no way to tell how many rape cases were successfully prosecuted going through any
or all courts in KP. There is also little knowledge on how many cases are chalaaned in court within a 14day period (as per the National Judicial Policy, amended 2012), the common reasons for delays during
trial, and the average time taken to announce verdicts.xlvi
Between 2013 and 2014, the Government of Khyber Pakhtunkhwa, Pakistan, enacted two important
pieces of legislation that connect at least two mediators of women’s access to justice: access to
information (KP Right to Information Act – RTIA – 2013), and access to public service (KP Right to Public
Services Act – RPSA – 2014). A review of the contents of both laws suggest a tremendous transformative
potential that can benefit both women and policy makers, civil society organisations and academics
seeking information on or dealing with cases. This is of course, subject to interpretation of the laws, the
removal of anomalies, and full application of positive statutes.
This paper is based on a series of discussions between 2018 and 2019 with services providers (police,
medico-legal doctors, forensic experts, lawyers and shelters), women victims, heads of the independent
commissions on Right to Public Services, and Right to Information, journalists, academia, gender and
health experts, and community groups from Nowshera, Swat and Peshawar, related to women’s access
to justice in KP. It presents a gendered reading of the RTI and RPS Acts and refers to official reports and
in-depth interviews with local experts to reflect on challenges and possible solutions for making these
laws work for women. It briefly touches upon incongruities in the laws but focuses more on how the
laws can impact victims directly. It also briefly discusses attempts at acquiring information using the
Right to Information Act, 2013 directly from facilities, and the learnings from that process. It ends with
recommendations for both government and civil society for improving women’s access to services and
using the right to information law to access relevant data.
Legal and institutional framework of Right to Public Services and Right to Information Acts:
The Khyber Pakhtunkhwa Right to Public Services Act (RPSA), 2014, repealed the KP Right to Public
Services Ordinance, 2013. The new law proscribes key definitions, conditions, rules, procedures, and
penalties concerning denial of, delays in and deficient dispensation of government-notified essential
public services. The express intent of the RPSA is to “bring about improvements in Government
operations” that concern “effectiveness, efficiency, service quality, or transformation”xlvii in public
service provision. It works to ensure: (1) time-bound delivery of public services to citizens; (2) holding
government functionaries accountable and liable to penalty if they fail to provide services to citizens in a
timely and transparent manner; and (3) to provide compensation to citizens for not receiving the
desired service in the prescribed time period. A Right to Public Services Commission xlviii is also
established with commensurate powers to support implementation and ensure systems of
accountability and transparency across a range of public services in KP. The Commission can be invoked
if a service is denied after it is routed through the relevant Appellate Authority. The Appellant Authority
may differ depending on the service in question.
The KP Right to Information Act, 2013, defines information in very board terms: material which
communicates meaning and which is held in recorded form. It also establishes an independent
Commission and lays down related systems and procedures for public entities to improve people’s
access to information, improve governance, reduce corruption and hold the government and
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autonomous and statutory organisations … accountable to its citizens…”. The RPS Commission is thereby
also bound by the RTI law.
It requires that Public Information Officers (PIO) be nominated by each public entity who is tasked with
facilitating and responding to requests for information and communicating between parties.xlix By law,
all requests must be responded to within 10 days, extendable up to another 10. Should a case of denial
of information emerge, the RTI Commission may use its powers to order an inquiry, share findings with
the Appellate Authority and prescribe penalties. Further, causing obstruction in access to any record, in
the performance of the public body in making information accessible, interfering with the work of the
Commission, and/or destroy records without lawful authority are classified as criminal offences with a
fine up to PKR 50,000 or two-years’ imprisonment.
1. Right to Public Services Act – RPSA – 2014
There are presently sixteen notified essential public services in KP, two of which are relevant to rape:
Registration of FIR/Daily Diary (Appellate Authority District Police Officer over Station House Officer);
and Emergency (Medical) services – Appellate Authority Medical Superintendent or District Health
Officer over Casualty Medical Officer – not medico-legal officers).
Performance datal of the Public Services Commission from 2017 suggests that the number of complaints
concerning denial of OPD (health) and Emergency Health services greatly outstrip the number of
complaints registered for denial of, or delay and deficiencies in FIRs (10.8 million versus 50,575). As the
annual report lumps all police related complaints under “FIR” with no further breakdowns provided for
minor and major offences against which FIR is sought, it is difficult to assess how many complaints relate
specifically to VAW cases.
A concern over the RPSA lies with its system of appeal. Hypothetically, if the police moharrar declines to
file an FIR and instead makes a simple entry in his roznamcha (police dairy), a woman wanting to
challenge this will have to move an application with the District Police Officer (who is ultimately
responsible) against the Station House Officer, or file a written complaint with the RPS Commission to
do the same. As the decision to lodge a FIR by a moharrar is subject to confirmation by the SHO who
decides which cases merit investigation, the system of appeals imposes additional paperwork on the
victim who is denied case registry in the first place. The Commission’s works also ends with the lodging
of the FIR against service providers and carries no authority to oversee subsequent case investigations
unless irregularities are brought to its attention again in writing. Cognizance against these further
depends on a service being officially notified.
According to sources at the RPS Commission, medico-legal, forensic testing, shelter services and bars of
jurisdiction of courtsli currently do not fall under the purview of the RPSA. Medico-legal examinations
are treated as “incidental”lii to the lodging of the FIR even though higher culpability is laid with medical
examiners for conducting defective investigations under the Federal Criminal Law (Amendment)
(Offences Relating to Rape) Act, 2017. The RPSA does provide, however, for both public officers and the
general public to give recommendations for expanding the list with corresponding timelines for each
service.liii
The RPSA also imposes penaltiesliv for denied, delayed or deficient services, including powers to award
penalties for false cases (Punishment for frivolous complaints- Section 20). What is striking is that while
the Commission can impose fines for false complaints that can go up to PKR 50,000,lv an Appellate
Authority that delays appeal hearings can be fined ‘which shall not be less than PRK 1000 but which may
extend to PKR 25,000’.lvi For Appellate Authorities themselves, the fine that they can impose on
nonperforming public officers can range from PKR 500 to PKR 25,000.lvii Thereby, public officials found
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in dereliction of duty can get off the hook by parting with as little as PKR 500-1000 (roughly USD 3-6)
and higher penalties are imposed on the victim for wasting the Commission’s time and for causing
‘vexation’.lviii
The law stipulates compensation for both victims and service providers wrongly accused. While ‘good
performers’ in public service are to be rewarded through both rolls of honour and monies against a
comprehensive policy/ guideline (to be drafted), the law does not discuss the parameters of victim
compensation and how it is calculated.
Based on preceding passages, the following conclusions are drawn: The RPSA has been crafted from a
gender-blind lens as it does not recognise the full range of services connected with VAW. This severely
limits comprehensive assessment of quality, timeliness and transparency of a host of services based on
available information. The structures of accountability are weak and carry a financial disincentive for
women to challenge the verdict of the appellate authorities and the Commission. As detailed reports of
the Commission are unavailable except the number of cases taken and decided against broad
categories, it is difficult to gauge how successfully all Authorities have displayed information regarding
designated officers, services available and specified time thereof at their place of business and online.lix
It is also unclear how many women have approached the Commission or relevant Authorities with
complaints because of lack of gender disaggregated data. With no record available for compensations
provided to women victims thus far, it is hard to calculate what tangible benefits have been extended to
women. Further, there is little evidence to suggest that knowledge of the law is widespread unless one
relies exclusively on the increasing number of cases taken by the Commission each year.
2. Right to Information Act – RTIA – 2014 (amended 2018)
Statistically, 498 cases of rape were prosecuted in KP between 2014 – 2016.lx Of these, not a single case
of gang rape was prosecuted. Of the eleven rapes cases that were taken to trial, none resulted in
convictions.lxi Information related to cases that are ‘compromised’, settled out-of-court, or simply
declared unfit for trial is difficult to come by unless special requests are placed with prosecution
offices.lxii Due to legal issues involving compounding, such information may not always be disclosed.
The remit of the RTI Commission originally extended to 17 out of 35 districts in KP, excluding PATA
(Provincially Administered Tribal Areas). In April 2019, the law was extended to the whole of KP.
According to Commission reports, women are much less likely (3-4 percent) to use the RTI law than
men, and most complaints moved by women concern the Higher Education, Archives & Libraries
Department as opposed to any other.lxiii The exact reasons for the gender disparity is not known and
requires further probing.
The law calls for proactive disclosure of information by all government departments against eleven
categories of information, which may be shared through publicly accessible spaces (online and
offline).lxiv The idea behind proactive discourse is to eliminate the need for requesting information.
What is observed at facilities handling VAW cases in different parts of KP is that this is not followed by
all government departments. The example of Right to Public Services Commission has already been
noted above.
Whether proactively or through appeals made, there is no provision in the law addressing falsified
information which may ostensibly be ‘complete’. In some cases where information has political
implications or reflects badly on performance, it may be easier for public officers to pay a fine rather
than part with said information. As the fine that can be imposed for denying information has no lower
limit, categorising denial of information as a criminal offencelxv carries little force.
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The RTI Commission has powers to support government departments in improving their database
systems. lxvi What is unclear is the role of the Commission, besides acting as an intermediary, to
requests for ‘information not held’. lxvii For instance, if one needs to know how many rape cases are
processed through the overall justice system, such information will have to be inferred through
numerous proxy indicators such as: number of complaints received by the police; number of FIRs
registered; number of cases taken to trial; ratio of convictions and acquittals ordered; number of cases
appealed; and number of cases successfully prosecuted at the highest court. To have this information
readily available, proactive disclosures would be required at multiple levels with a system to eliminate
multiple counting of the same case while also protesting victim anonymity.
A notable feature of the RTIA are the prohibitions placed on disclosure of confidential information
(Sections 16, 19, 20 and 22). These concern information that is likely to ‘harm detection, prevention,
investigation or prosecution in relation to an offence, or apprehension of an offender’ (section 16(b));
‘encroach on the privacy of an identifiable third party individual’ who holds vital information in
connection to a request’ (section 19(1); be ‘privileged from production in legal proceedings unless the
person entitled to the privilege has waived it’ (section 20); and/or permission has not been obtained
from a third party for disclosure (section 22). The Criminal Law (Amendment) (Offences Relating to
Rape) Act, 2017, also prohibits the direct or indirect disclosure of identity of the victim in sexual offences
(Section 376, 377 and 377B, Pakistan Penal Code – PPC), including the publication or printing of
information which may result in victim identification. Exceptions include police records for the purpose
of investigation; written authorisation of Court; written authorisation of the victim or the natural or
legal guardian where the victim is dead, a minor or of unsound mind; or publication of Court judgments.
(Section 376A, PPC).
While it is encouraging to note that RTIA provisions coalesce with provisions laid out in other legislation,
a review of reported judgments and on-going cases of rape in KP suggest that this is not followed. For
example, in a 2018 judgmentlxviii (FIR registered in 2017 after the passage of the Federal rape law), the
name of the victim is made available in publicly accessible documents, negating the intent to protect
anonymity.

Using the RTI law to access information:
Thirteen letters were sent under RTIA to District Police Officers (DPOs), District Prosecutors and
Government Hospitals across 4 districts in KP in March 2019. These were supported by separate emails
sent to seven out of thirteen authorities. After a passage of 2.5 months, responses were received from
one district prosecution office (Nowshera), one government hospital (Swabi) and all four DPOs. Medicolegal data for an additional health facility in Peshawar was acquired through personal contacts and not
shared in response to the official request. Contact information for PIOs was acquired though the RTI
Commission website which greatly facilitated identifying the right person to approach. This process was
preceded by requests for information by the KPCSW in December-January 2018-19, which have not
been responded to date.
This exercise reveals the following insights:
Posting information regarding POIs on the Commission website is very helpful, though dependent on
internet accessibility and computer literacy;
None of the PIOs were able to respond within the 10-day period as stipulated under law;
The Medical Superintendent may oversee health facilities, but medico-legal data is confined to
departments of forensics and toxicology or medico-legal sections that do not have digitalized data. This
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hinders timely release of relatively simple information (how many examinations conducted annually
falling under Section 376 of the PPC);
POIs are not clear on how data should be shared. It was particularly problematic to get age-wise data of
victims from the police with overlapping and wide-ranging age cohorts reported. Further, POIs are not
well-versed with the law which specifically asks to maintain confidentiality against certain requests. For
example, data received from a Swabi hospital not only mentioned the number of cases examined but
also released victims’ names and residential addresses to the research team which were not needed or
requested;
The KPCSW exerts very little influence over government departments in terms of accessing gender
disaggregated or whole data.
The following table summarises issues and proposed solutions identified in the course of this research.
Recommendation are made not only for women using the laws on information and public service access,
but also for civil society organisations and policymakers working on VAW. Given that the laws have been
recently enacted, and the paper draws from limited sources of information, a follow-up and more indepth study is highly recommended.
Recommendations for Government, including the KP Commission on the Status of Women

Area of
Intervention

Issue identified

Proposed solution

Process & partnering

Notification
of public
services

Not all services linked with VAW
such as medico-legal
examinations, DNA testing,
shelter, psychological, legal and
emotional counseling,
pregnancy tests and other
examinations related to
sexually transmitted diseases
and infections, are notified as
essential under the law.

Work with the RPS Commission and civil
society organisations in making a case for
the notification of additional services;

KPSCW to recommend
list of essential services
related to VAW in
consultation with
partners, and civil
society organisations to
the RPS Commission.

Bring the Right to Public Services Act in
line with other important statutory
provisions related to violence against
women in terms of the range of services
to be provided and decide the timeframe
and appeal mechanisms for the same.
Ensure that identifying data is protected
from release to general public; training
PIOs

Prohibitions
on release of
confidential
information

PIOs and/or facility in-charge
release information that is
subject to prohibition under
two different sets of laws (AntiRape Act, and Right to
Information Act). These are
meant to protect the anonymity
of women victims.

High penalties The RPS Act prescribes higher
for registering penalties for filing false cases of
denial of service compared to

Provide trainings to PIOs on the full
extent of the RTI law, including related
prohibitions that reveal the identity of
victims of VAW or make them vulnerable
to persecution.

RTI Commission can
conduct trainings/
orientation sessions and
lend other technical
support to public entities
in data handling, storage
and release.

Dialogue with the Law Department and
the Commission to amend the law to
remove such disincentives.

KPSWC, RPS Commission
and Law Department
jointly propose
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Area of
Intervention

Issue identified

false cases
under RPS Act

penalties for Appellate
Authorities for failure to
deliver.
Both the RTI and RPS laws
require the ability to read, write
and manage documents (proof
of denial of information or
service). Whereas under the RTI
law, Public Information Officers
may assist victims with
complaints and related
communique, information
regarding PIOs is mainly
available on the RTI
Commission’s website and
hence not accessible to
majority women. lxix
No system (such as PIOs) has
been installed under the RPS
Act to facilitate those wanting
to move a complaint –
Appellate Authorities are likely
to protect their junior fraternity
members.
Information related to rape
victims’ access to justice is
limited to only a few indicators.
These reveal very little about
the level and rate of attrition,
or the quality, timeliness and
transparency of services.

RPS system of
Appeals Literacy
dependence
for women
complainants

Indicators
and
information
on rape
victims’
access to
justice

Proposed solution

Process & partnering
amendments to section
20(2) of the RPS Act.

Set up a facilitation system for complaints
filed under the RPS Act that build a
culture of accountability.
For proactive disclosures, consider means
other than websites and those involving
zero to low levels of literacy. On-site
pictorial information with minimal text
should be considered.

RPS Commission consults
other government
departments to
strengthen
accountability through
active enforcement of
law; Alternate ways of
disseminating
information and means
of facilitating victims
must be set up within
each public entity for
which support can be
sought from the highest
provincial office or
members of the cabinet.

Link the RPS and RTI laws to determine a
list of comprehensive indicators for
producing data under different
authorities in KP. Work concertedly to
address the issue of information ‘not
being held’. To determine access to legal
justice, start with the following for
offences falling under section 376 of the
Pakistan Penal Code, and seek to
institutionalize them:
- number of complaints received by the
police;
- number of FIRs registered immediately;
- ratio of cases charged and taken to trial
within 14 days;
- ratio of convictions and acquittals
ordered within 3 months by trial courts;
- ratio of cases appealed where
convictions and acquittals are upheld or
annulled within 6 months;

KPCSW initiate dialogue
with both RTI and RPS
Commission to arrive at
an appropriate list, in
collaboration with
Home, Prosecution and
Health Departments, as
well as the High Courts in
KP.
High Courts may be
accesses through their IT
department, to
introduce offencedisaggregated data on
rape (cases tried under
section 376 of the PPC)
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Area of
Intervention

Women’s use
of RTI and
RPS laws

Issue identified

Proposed solution

- ratio of cases disposed of under section
265-K and 249-A of the Criminal
Procedure Code, by courts;
- ratio of cases in which mandatory DNA
tests are conducted with 72 hours.
Women comprise 3%-4% of all
In addition to providing gender
complainants filing appeals with disaggregated data on complaints
the RTI Commission; No gender received, reflect on the reasons why
disaggregated data is provided
women are not invoking the RTI law.
by the RPS Commission.
Relatedly, devise a strategy to increase
awareness amongst women regarding
both laws and determine best ways to
reach them.

Victim
The RPS Act includes a provision
compensation for victim compensation,
under RPS Act against which no policy or rules
have been developed.

Take a few test cases that have appealed
before the RPS Commission to determine
a sound and comprehensive victim
compensation scheme; set a minimum
criterion that accounts for costs incurred
in assessing service(s); wages and other
opportunities lost, health related
expenses, relocation expenses, etc.

Timely
release of
correct
information

Explore how realistic 10 days are for
release of requested information,
particularly from public entities that do
not have supporting systems. Instead of
extending time or penalising those who
fail to deliver, focus on
installing/upgrading data entry and
management systems, prioritising VAW
and/or gender-disaggregation at all levels.
Develop integrated information
management systems that track cases by
numbers (such as the FIR number) for the
justice sector.

None of the PIOs and Authority
in-charge were able to release
data to the research team
within 10 days – some requests
were not responded to in over
3 months. Further, there are no
means to verify that the
information provided is correct
unless additional sources are
tapped.
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Process & partnering

RTI Commission
undertake a short study
to determine main
impediments women’s
use of the RTI law;
The RPS Commission can
begin by disaggregating
complainant data by
gender and installing
facilitation systems as in
the RTI Act.
The RPS can devise such
a policy and set
commensurate rules as
part of its mandate and
in consultation with local
groups that work on
VAW and/or can provide
costing data (see a
research by Social
Science Policy and
Development Centre in
this regard lxx). A fund
would need to be set up
and managed by the RPS
Commission for this
purpose.
The RTI Commission
should accelerate efforts
to improve data entry
and management at
source. Sectors might
need prioritizing, even if
only related to VAW.

Recommendations Civil Society Organisations
Area of
Intervention
Legal
awareness

Notifiable
services

Issue identified

Proposed solution

Process & partnering

The RPS and RTI laws have
been recently enacted. Women
are not using the RTI law to
demand information and
benefits of the RPS law is
unknown.

Ensure that all information
related to public services and
right to information are made
readily accessible to people.

NGOs could involve communitybased organisations in holding
community awareness sessions;
Local organisations can encourage
and assist communities with filing
district-level complaints for
information and quality services
from government offices and
nearby facilities.
Community-based organisations in
partnership with or support of the
RPS Commission;
KPCSW’s district committees
(once notified) can take routinise
the process of data collection to
see which additional services are
required (or are missing) and how
they can be made accessible for
women.

There is little district-wise
information on which services
are or are not working for
women. Beyond policing and
medical examinations, the
basis for demanding
notification of additional
services such as counseling,
shelter, etc., is not clearly
made out in the absence of
related data
Documentation There is no information on
of results for
actions taken either under the
invoking the
RTI or RPS law that facilitate
RTI & RPS laws victims of VAW, including
compensation and punitive
action against public officials;
Reasons cited for delays in
responding to information
requests or dispensing public
service are not well
documented.

Undertake local assessments
through community dialogues
on which services should be
made available as part of a
larger VAW response
package.

Investigate results achieved
by women and the
community in using the RTI
and RPS laws to gain
information, services or both.
Take a few test cases to see
where the laws fail to deliver
and why.

Civil society organisations demand
that the RTI Commission assist the
RPS Commission in setting
reporting standards for increased
transparency and disclosure of
results. Work with other
community organisations,
paralegals as well as district-level
committees that engage directly
with VAW cases to investigate
what happens when women file
complaints under either or both
laws.
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ANNEX 8: Financial Variance
Summary of Expenses
Project : Building Partnerships for scaling access to justice for survivors of sexual violence in Pakistan
Grant No : 108743-001
Actual

Budget Items

Total Approved
Budget
PKR

Consultants

1st 6 monthly Report
1-April-2018 to
30-Sep-2018
PKR

2nd 8 monthly Report
1-Oct-2018 to
30-May-2019
PKR

Saving /
(Over Spending )
PKR

Total Expenses
PKR

District Coordinator

210,000

-

210,000

District Lawyer

180,000

-

180,000

Social Organizer

120,000

-

120,000

320,000

-

Consultants for Trainings (Four days cost of 04
consultants)
Consultants for Manual Guidelines / SOP
Airfare of Consultants
Local Travel cost
Hotel Accommodation (Room Rent)
Printing and Designing of Report
Consultants Fee
Consultant - Project Manager
Sub Total

1,000,000
120,000
320,000
504,000
455,000
3,365,000
1,950,000
8,544,000

Research Expenses
Road Travel to Target District
Boarding & Lodging in Target District
Communication cost of Project Manager
Designing & Printing of Manuals
Trainings with Government Departments

306,000
360,000
27,000
250,000
1,102,500

Vehicle for Field Activities in District (Rent including Fuel )
Stationery & Office Supplies
Development of IEC Material
Airfare of Participants
Dinner
Accommodation for participants
Hall charges for 29 Pax. Including lunch and tea
TA/DA
Multimedia
Banner / Back Drops
Standees
Designer for Invites, Banner, Standee and Souvenirs
Stationery, Photocopy, Souvenirs and Bags
Photographic , Video and media coverage
Report writer
Local Transport
Facilitator's Fee
Report Designing and Printing
Sub Total
Indirect Cots @13%
Grand Total

END OF REPORT

27,500
17,000
21,328

17,000
25,990

1,030,000
1,300,000
2,395,828

2,770,000
650,000
3,462,990

32,610
34,708
280

91,520
20,575

225,000

1,000,000
92,500
286,000
456,682
455,000
(435,000)
2,685,182

124,130
55,283
280
-

181,870
304,717
26,720
250,000
1,102,500

-

30,000
100,000
2,250,000
137,500
3,000,000
1,100,000
825,000
22,000
44,266
44,000
110,000
55,000
220,000
165,000
146,671
110,000
250,000
10,879,937

67,598

2,525,112
21,949,049

320,000

27,500
34,000
47,318
3,800,000
1,950,000
5,858,818

225,000

112,095

179,693

30,000
100,000
2,250,000
137,500
3,000,000
1,100,000
825,000
22,000
44,266
44,000
110,000
55,000
220,000
165,000
146,671
110,000
250,000
10,700,244

320,245.00

464,761.00

785,006

1,740,106

2,783,671

4,039,846

6,823,517

15,125,532
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