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I. Introduction
Strong local governments are an important element in the development of
democratic societies. 1 Compared to central governments, local governments tend
to be more responsive to local needs and aspirations, and consequently more
likely to “produce systems of governance that are effective and accountable to
local people.” 2 In other words, local governance gives governors better
information about local preferences and makes it easier for the local people to
monitor the performance of government. 3 And better information about local
preferences contributes to better use of resources. Accordingly, democratic
decentralization promises to make democratic rule more immediate, direct and
productive. 4 It therefore facilitates the attainment of subsidiarity, that is,
ensuring that governmental decisions are taken as closely to the citizen as
possible. However, these promises of democratic decentralization can only be
realized where the governance system facilitates public participation in, and
accountability of, local governments.
This chapter examines local governance in Kenya from the perspective of
administrative law. It seeks to determine how local units of governance, namely
the erstwhile local authorities and the county governments that have succeeded
them, make and apply rules, and adjudicate disputes. In doing so, the chapter
seeks to establish whether and the extent to which the governance practices of
these local units of governance adhere to the principles of administrative law.
Further, it seeks to establish whether and the extent to which the public
participate in local government decision-making, and the role and impact of

Allan Rosenbaum, “Decentralization, Local Government and Democratic Institution Building” 2
(year?).
2 Craig Johnson, “Local Democracy, Democratic Decentralisation and Rural Development: Theories,
Challenges and Options for Policy,” Development Policy Review 3 (2001).
3 Jose Edgardo Campos & Joel S. Hellman, “Governance Gone Local: Does Decentralization Improve
Accountability?,” in East Asia Decentralizes 237 at 238 (World Bank, 2005).
4 Harry Blair, “Spreading Power to the Periphery: A USAID Assessment of Democratic Local
Governance” 16 (1998).
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judicial review on local government decision-making. Part II examines the role of
administrative law in local governance from a historical perspective. The aim
here is to explain how politics has shaped, and continues to shape, the structures
of local governance. Part III examines the nature of local governance since the
promulgation of the Constitution of 2010. In both parts, the chapter focuses on
public participation in rule making, the administration of trade licensing and
development control, and the resolution of disputes arising from these two
aspects of local governance. Part IV concludes.

II. Local Governance in a Historical Perspective
A. Local Governance in the Independence Constitution
The Independence Constitution established an elaborate system of local
government, which consisted of a Senate, eight regions, and a Regional Assembly
for each region. The Senate was one of the two houses of a bicameral Parliament,
the other one being the House of Representatives. 5 It consisted of 41 senators
elected by 40 districts and the Nairobi Area. 6 But the Senate had limited powers.
For example, unlike the House of Representatives, it could not originate money
bills. 7 In practice, it did not even generate any non-money bill. 8 The Regional
Assemblies consisted of elected and specially elected members and specially
elected members, the former being elected by voters, and the latter by the
elected members. 9 The sittings of the Assemblies were presided by the
Presidents of the Regional Assemblies, who were elected by the Assemblies from
among the elected members. 10 The Regions also had executive powers, which
were vested in the Finance and Establishments Committees of the Regional
Assemblies, but could be exercised on its behalf by other committees of these
5

Constitution of the Republic of Kenya 1963, Section 34.
Ibid, section 36.
7
Ibid, section 59. Money bills were bills which made provision for the imposition, repeal, or alteration
of taxation, or for the imposition of any charge upon the Consolidated Fund or other fund of the
Government of Kenya. Ibid, section 63.
8
J. H. Proctor, Jr., “The Role of the Senate in the Kenyan Political System,” 18 Parliamentary Affairs
389 at 397 (1965).
9
Constitution of the Republic of Kenya 1963, sections 92 and 94.
10
Ibid, section 98.
6
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Assemblies. 11 Further, the constitution empowered Regional Assemblies to
divide the Regions into local government authority areas, which could either be
municipalities or counties. 12 Within the municipalities and counties, the Regional
Assemblies also had the power to establish municipal councils, county councils
and township authorities as appropriate. 13 These local government authorities
consisted of elected and nominated members, and exercised the functions
entrusted to them by the Finance and Establishments Committee of the Regional
Assembly.14 Clearly, the Constitution made some effort to create participatory
and accountable structures of local governance.
However, the foregoing local government system was neither effective nor
democratic for three main reasons. First, the division of powers was “complex,
elaborate and confusing.” 15 The constitution divided powers into three
categories: matters within the exclusive legislative competence of the Regional
Assemblies, matters within the concurrent competence of Parliament and the
Regional Assemblies, and matters within the legislative competence of
Parliament but over which the Regions had executive authority. 16 This division
of power made it difficult to determine who between the Central Government
and the Regional Assemblies were responsible for particular matters. Further,
Parliament had power to introduce legislation with respect to any matter, even
where the constitution vested exclusive authority over a particular matter in a
Region. 17
Second, the allocation of powers was tilted in favor of the Central
Government, which could easily take over the powers of Regions in significant
instances, thereby undermining their authority. For example, the constitution
gave the Central Government the power to give directions to a Regional
Assembly where it was of the opinion that the executive authority of a Region
was being exercised in a manner that impeded or prejudiced the exercise of the
executive authority of the Central Government, or violated the provision of an act

11

Ibid, section 105.
Ibid, section 224.
13
Ibid.
14
Ibid.
15
Ghai & McAuslan, supra note __ at 197.
16
Ibid.
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Constitution of the Republic of Kenya 1963, section 120(6).
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of Parliament applicable to that Region. 18 Where such directions were not
followed, the Central Government had powers of direct administration. 19 In
addition, the Central Government had powers to “bypass the Regional Assembly,
and address directions directly to regional officers or authorities if it was
reasonably satisfied that such a course was necessary to avert a serious threat to
the public welfare caused by an outbreak of disease or some other calamity.” 20
The Central Government also exercised control over the personnel of the
Regions, since it has the power to hire and fire them. 21 These officers were
therefore loyal to the Central Government and not the regions. 22 Further, the
Central Government frustrated the Regions “by denying the regional authorities
an effective and independent secretariat.” 23 It also denied them financial
resources, without which they could not perform their functions. 24
Third, a number of critical provisions of the constitution dealing with
devolution were not entrenched and therefore prone to amendment or
abrogation. For example, the constitution entrenched the structure of the
Regions, which could only be altered by a bill that secured three-fourths of the
votes of all the members on the second and third readings in the House of
Representatives and nine-tenths in the Senate on similar readings. 25 However,
the powers of the Regions were not entrenched, “a situation which could lead to
the attrition of these powers, leaving white elephants behind.” 26 Indeed, this
attrition materialized when the constitution was amended in 1965 to remove the
Regions’ excusive executive authority and the exclusive legislative competence of
the Regional Assemblies, which was now to be shared with Parliament. 27 In
addition, the schedule of the constitution detailing the powers of the regions
“was repealed in toto.”28 Subsequently in 1966, the Senate was also abolished,
the procedure for amending the entrenched provisions of the constitution having

18

Ibid, section 106(2).
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Ibid.
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Ibid at 210.
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Ibid.
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Ibid.
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Mitullah, supra note __ at 192.
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Ibid.
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been altered, so that any amendment now only required a bill supported in each
House on its second and third readings by 65 per cent of all its members.29 The
Kenyatta government had viewed the Senate “as a divisive factor, retarding the
growth of nationhood,” and the division of legislative powers between the
Regional Assemblies and Parliament “as impeding the implementation of
coherent policies and slowing down the process of change and reform.” 30
The abolition of the devolution structures of the constitution was completed
in 1969 when the Local Government Act was amended to transfer responsibility
for the provision of education, health care and roads from local authorities to the
Central Government. 31 The Central Government also removed their powers to
levy and collect key local taxes, thereby depriving them of significant revenue. 32
And although local authorities retained certain functions, such as the provision
of water and sewerage, the Ministry of Local Government now exercised
extensive supervisory powers over their operations. 33 Among other things, these
powers served to diminish local level democracy. For example, the Minister
could now establish local authorities without consulting local residents, and even
unilaterally appoint a commission to run the affairs of a local authority in place
of an elected council. 34 The Minister also had the power to make rules regulating
local authority elections, again without consulting local residents. 35 Further, the
annual financial estimates of local authorities required the approval of the
Minister, who could modify or disallow them altogether. 36 And the Minister had
power to appoint inspectors “to conduct extraordinary inspections and
examinations of the accounts and records of local authorities.” 37 The Minister
therefore had sufficient powers to ensure that the local authorities did the
bidding of the Central Government.
The local authorities consisted of councillors elected by the local residents,
and councillors nominated by the Minister (although the Minister had the power

29

Ibid.
Ibid at 311.
31
Mitullah, supra note __ at 193.
32
Ibid.
33
Ibid.
34
Ibid.
35
Local Government Act, Chapter 265, Laws of Kenya, section 72 (Repealed).
36
Ibid, section 213.
37
Ibid, section 231.
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to terminate the nomination of a councillor “at any time in his discretion”). 38 In
turn, the councillors elected a mayor from among themselves. Administrative
officers appointed by the Public Service Commission managed the local
authorities. 39 The critical office here was that of the Clerk, who was the chief
executive and administrative officer of the local authority, and who was
responsible for coordinating the work of the local authority. 40 These officers,
who wielded executive powers, were therefore not accountable to the
councillors or the local residents. In theory, the departments of the
administrative arms of the local authorities were supposed to report to
committees of their councils. But councillors tended to be poorly educated,
which created an information asymmetry that favored the technical officers. It
has therefore been observed that “most councillors feel inferior to chief officers,
and are ill equipped to oversee their work.” 41 Conflicts between councillors and
the administrative officers therefore became a common occurrence. 42 Local
authorities had power to make by-laws on matters such as the health, safety and
well-being of the inhabitants of their areas, the good rule and government of
their areas, and the prevention and suppression of nuisances. 43 But such by-laws
could only take effect after the Minister approved them. 44 Although the Local
Government Act envisaged that the local residents would participate in the
making of such by-laws, very little public participation occurred in practice.
All in all, although the independence constitution had provided a useful
framework for devolution, the Kenyatta government frustrated the emergence of
democratic local governance, which it perceived as a threat to its machinations
to centralize governmental power. It even reestablished the Provincial
Administration, which the constitution had abolished, and now gave District
Commissioners the power to supervise the operations of local authorities. 45 The
Provincial Administration was an institution that the colonial government had
38

Ibid, section 27(2).
Ibid, section 107.
40
Ibid, section 129.
41
Winnie V. Mitullah et al, “Local Democracy in Nairobi, Kenya,” in Democracy at the Local Level in
East and Southern Africa: Profiles in Governance 79 at 80 (2004).
42
Constitution of Kenya Review Commission, Final Report of the Constitution of Kenya Review
Commission 231 (2005) (Hereinafter Final Report of the CKRC).
43
Local Government Act, section 201.
44
Ibid, section 204.
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Mitullah, supra note __ at 190, 194.
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established for administering the country. It consisted of field officers, known as
Provincial Commissioners (in charge of provinces), District Commissioners (in
charge of districts), District Officers, and Chiefs. 46 The main role of the Provincial
Administration was to ensure rule over the African majority by maintaining law
and order.
To make it easy for District Commissioners to supervise the operations of
local authorities, “the Minister for Local Government invariably nominated DCs
to the councils of all local government authorities, a position from which the DCs
greatly influenced council decisions.” 47 Compared to the local authorities, the
Provincial Administration therefore came to be perceived by the local people as
the preeminent institution of governance, and they even approached it to
address matters that were within the jurisdiction of the local authorities. 48 In
other words, the Provincial Administration became “the most powerful force in
local government.” 49 The Provincial Administration also undermined local
authorities. For example, in 2005 the Constitution of Kenya Review Commission
observed that “the system has a stifling impact on local government; on many
occasions, the provincial administration has refused to co-operate with the local
authorities, ignoring their views, refusing them licences and central Government
funds.”50
As the 1970s approached, Kenya had therefore become a centralized state
once more, and the Government’s efforts at decentralization largely took the
form of deconcentration. The first such effort was the Special Rural Development
Program (SRDP), whose objective was to prepare local plans to facilitate what
was termed “integrated rural development” in some six districts. 51 Although the
SRDP was largely a failure, it led to the establishment of District Development
Committees (DDCs), which assumed the responsibility of planning for rural

46

Ibid at 183.
Ibid at 194.
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Ibid.
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Balakrishna Menon et al, “Decentralization and Local Governments in Kenya,” Georgia State
University, Andrew Young School of Policy Studies, International Studies Program Working Paper 0832, 5 (2008).
50
Final Report of the CKRC, supra note __ at 236.
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Joel D. Barkan & Michael Chege, “Decentralising the State: District Focus and the Politics of
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development in the districts. 52 District Development Officers, who coordinated
projects funded by the Government, headed the DDCs. 53 It also contributed to the
establishment of the Rural Development Fund (RDF), by which the Government
undertook to provide block grants for district authorities to implement smallscale development projects, such as improving feeder roads and water supplies,
and constructing community centers and health clinics. 54
Upon assuming the reins of government, President Daniel Arap Moi sought to
use these SRDP-inspired structures to enhance local government by establishing
the District Focus for Rural Development (DFRD) program. The Moi Government
sought to make the district the center for planning, implementation and
management of rural development. 55 In particular, the goal was to involve local
residents directly in the identification, design, implementation and management
of development projects and programs. 56 In this initiative, the DDC became the
central decision-making body, and brought together the District Commissioner
(who chaired it), district officers of central ministries, Members of Parliament,
and the chairs of district and town councils. 57 At one level, the DFRD program led
to the formulation of better development proposals. 58 However, it largely failed
due to lack of independent funding, and domination of the DDC by the District
Commissioner and the district sector heads. 59 The DDCs and local planning
committees were dominated by officers of the Central Government, leaving little
room for the representation of local interests. 60 Central Government ministries
also undermined the work of the DDCs by issuing frequent ministerial
guidelines. 61 In addition, the Moi Government used the DDCs as instruments for
dispensing patronage to favored districts, or preferred localities within the
districts. 62 Accordingly, although the DFRD program had good intentions, the
Central Government sought to retain control of the resources required for it to
52

Ibid at 441.
Ibid.
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Ibid at 431.
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Ibid.
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Ibid at 444.
58
Ibid at 449.
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Othieno Nyanjom, “Constitutional Devolution in Kenya: Setting an Agenda,” Act, a Report of a
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succeed, which it distributed unevenly depending on whether it could earn
political support or punish opposition elements. 63

B. Public Participation in Rule Making
In this environment, how did the local authorities make rules? Did the public
participate in local governance? If so, what was the nature of this participation?
These questions should be examined from the perspective of the functions of the
local authorities. The Local Government Act (LGA) gave local authorities very
wide functions, including establishing and maintaining schools and educational
institutions, managing waste, lighting of streets, providing water and sanitation
services, licensing business activities, regulating hawking and street trading,
building and maintaining roads, and controlling the development and use of land
and buildings. It is in the performance of these functions, therefore, that citizens
interacted with the local authorities. And to enable the local authorities to
perform these functions, the LGA gave them wide-ranging powers, including the
power to impose fees and charges, and, importantly, the power to make the bylaws they deemed to be necessary for the maintenance of the health, safety and
well-being of local residents, and for the good rule and government of their
areas. 64
Further, the LGA sought to regulate the rule-making process by establishing
various procedures. First, the LGA required a local authority seeking to make bylaws to give a fourteen-day notice to the local residents of its intention to make
the by-laws and the general purport of such by-laws in one or more local
newspapers. 65 However, a local authority could shorten this period if it obtained
the consent of the Minister for Local Government. 66 Second, the LGA required the
local authority to deposit a copy of the proposed by-laws at its offices and avail it
for public inspection.67 Third, the LGA required objections to the proposed bylaws to be lodged in writing with the local authority within twelve days after the

63

Ibid at 198.
Local Government Act, Chapter 265, Laws of Kenya, section 201 (repealed).
65 Id, section 203(1).
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date on which the notice of the intention to make the by-laws was given.68 The
local authority’s council would then debate the proposed by-laws, which
required the approval of a simple majority of the councilors in order to pass.
However, the by-laws required the approval of the Minister before they could
become law. Accordingly, any by-laws submitted to the Minister for approval had
to be accompanied by a certified copy of the minutes of the local authority at
which they were adopted, a certificate by the Clerk of the local authority that the
foregoing procedures had been complied with, and copies of any objections to
the adoption of the by-laws lodged with the local authority or a statement that
no such objections had been lodged. 69 Once the Minister had granted his
approval, the LGA required the Clerk to either publish the by-law, or a notice
stating that the by-law had been approved, in the Kenya Gazette. 70 However, the
Minister could exempt a local authority from this notification requirement. 71
In practice, there was little public participation in local authority rule making.
This partly explains why the Government sought to enhance the participation of
local residents in local governance by initiating a reform program in the early
1990s, whose principal objectives were to improve local service delivery and
financial management, and strengthen local level accountability mechanisms.
This program, which was known as the Kenya Local Government Reform
Program, introduced two related initiatives: the Local Authority Transfer Fund
(LATF), which was buttressed by an act of Parliament, 72 and the Local
Authorities Service Delivery Action Plan (LASDAP) by which local authorities
and their residents would, through a participatory planning process, set
priorities for LATF funding and implementation. In other words, in order to
access LATF, local authorities had to prepare a LASDAP through a process of
public participation, 73 and adhere to established accountability mechanisms.
Despite these initiatives, citizens remained discontented and sought deeper
democratization of local governance. They were not only dissatisfied with the
inefficiencies of local authorities, but also the abuse of power by the Provincial
68

Id, section 204(1).
Id, section 204 (2).
70
Id, section 205 (1).
71
Id.
72
Local Authority Transfer Fund Act, No. 8 of 1998.
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12

Administration. 74 In their views to the Constitution of Kenya Review
Commission, the citizens therefore agreed that state power and authority should
be devolved, and the functions of the Provincial Administration given to local
government agencies. 75 They wanted the Provincial Administration to be made
more accountable to the people if it were to be retained, or “replaced with a
strengthened elected local authority administration answerable to the people.” 76
Many citizens also felt that they had been marginalized, neglected and victimized
for their political affiliations,77 and that communities at the grassroots had been
excluded from participating in local governance. 78
In general, local authority rule making was defective in two significant
respects. First, there was a perception, particularly in urban areas, that many of
the by-laws were oppressive and did not address the needs of local residents.
These by-laws had been enacted in the era of British rule, and were geared
towards containing the growth of indigenous enterprises and keeping Africans
away from European areas. 79 In any case, the Africans did not participate in the
making of these by-laws. For example, the by-laws of the City Council of Nairobi
prohibited individuals from making loud noise or wailing in any street or in a
shop, business premises or other place adjoining a street. 80Further, the City
Council of Nairobi’s General Nuisance by-laws allowed its officials to arrest any
individual deemed to be creating a “general nuisance” in public spaces. 81 In
effect, such by-laws criminalized vending, which was viewed as a problem rather
than a useful economic activity. 82 Thus informal traders found violating these by
laws were charged before city and municipal courts with offences such as
hawking, touting and littering. In contrast, formal businesses were treated
differently and were “rarely involved in criminal cases at the city and municipal
courts.”83
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This state of affairs persisted long after independence. Studies have shown
that the process of making by-laws remained opaque and did not consider the
views of vulnerable groups such as street traders. 84 According to some studies,
the regulation of street trade was arbitrary, and the local authorities were unable
to formulate suitable policies and laws. 85 Instead, they adopted an ad hoc
approach to dealing with street traders, who in any event were not involved in
the making of by laws concerning them. 86 The result was that informal trading
activities were not incorporated adequately in the urban authorities’ “land use
framework[s] and trading spaces for informal vendors, if provided, commonly
lack[ed] adequate infrastructure facilities.” 87 To make matters worse, the street
traders had no access to the by-laws and were therefore unaware of their
existence. 88
Further, street traders were poorly organized and did not have effective
associations; they were therefore unable to lobby the local governments to take
their interests into account in their law making processes. 89 It therefore comes
as no surprise that they did not participate in urban planning, and so did not
have any say on the issue of trading sites, among other issues. 90 The result was
that vending became a precarious activity: street traders were typically
confronted with high and arbitrary daily charges, unsuitable and insecure
working environment, constant harassment by local authority officers, and
confiscation and loss of goods leading to loss of livelihood. 91 Again, there was no
uniformity in the manner in which the local authorities handled street traders:
some authorities charged a fixed daily fee, while the fees charged by others
varied depending on the officer on duty. 92 Further, their relationships with the
local authority officers were “determined by favoritism, nepotism and corrupt
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practices.”93 Thus it was not uncommon for the enforcement officers to demand
for bribes from the street traders. 94 But even where street traders paid for the
licenses, they did not receive essential services – such as the provision of water
and storage facilities, and garbage collection – from the local authorities.95
Secondly, the local authorities did not follow the procedures stipulated by the
LGA in making by-laws in some cases. In a number of instances, local residents
and businesses consequently contested the validity of the resulting by-laws by
filing judicial review proceedings. In Mbuini Mwa Environment Sand Harvesting
Cooperative Society Ltd & 3 others v County Council of Masaku, 96 for example, the
applicants had sought orders to quash the sand by-laws made by the County
Council of Masaku on the grounds that the Council had failed to publish a notice
of the intention to make the by laws in local newspapers and failed to give them
a hearing, and that in any case the Council did not have the power to make the
said by-laws. The applicants were cooperative societies whose business was to
conserve the environment, and control the harvesting of sand within the
Council’s area of operation. The court agreed with the applicants, and took the
view that the said by-laws were ultra vires the LGA and could only have been
made under a different law, namely the Trust Land Act. 97 The court also found
that the Council had not complied with the statutory requirements of issuing a
fourteen-day notice of intention to make the by-laws and providing the residents
with sufficient information about the proposed by-laws. This was because the
Council had only given a notice of 12 days and failed to give the general purport
of the intended by-laws in that notice.
Again in Republic v City Council of Nairobi ex parte Kenya Taxi Cabs
Association, 98 the court nullified by-laws of the council on the ground that they
could only become law after the public had been given an opportunity to
participate in their making. Here, the Kenya Taxi Cabs Association had
challenged the decision of the City Council of Nairobi on the Licensing of Taxi
93
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Cabs for the Year 2010, which sought to raise licensing fees, ban taxi cabs which
were more than ten years old, require the inspection of all taxis, and require all
taxis to be painted yellow. The City Council had based these requirements on its
Taxi Cab By-laws of 2007. However, the applicants contended that the decision
of the City Council on the Licensing of Taxi Cabs for the Year 2010 had sought to
regulate matters that were not provided for in the by-laws of 2007, in violation
of the rule making procedures stipulated in the LGA, and without consulting
interested parties. In response, the City Council contended that it had notified
the applicants of these changes to the by-laws of 2007 at a meeting where they
were discussed. According to the applicants, however, at this meeting the City
Council merely informed them of the changes and ignored their objections and
concerns.
The court thought that the decision of the City Council would have
fundamentally altered the by-laws of 2007, and should therefore have been
preceded by public participation. According to the court, the City Council should
have amended the by-laws of 2007 following the procedures 99 stipulated in the
LGA for the making of by-laws, and not through “a memo or mere rule made by
the Town Clerk or Town Engineer” as it had purported to do. The court therefore
agreed with the applicants that “the Town Clerk and City Engineer have
exceeded their mandate by actually making new Rules without following due
process or allowing the applicants a chance to give an input or raise objections to
rules that adversely affect them.”
The existing literature does not indicate whether and how local authorities
reacted to such adverse judicial review decisions (whether, for example, they
remade the impugned by-laws in accordance with the stipulated procedures),
and whether the decisions had an impact on their subsequent rule making
initiatives.

C. Rule Application and Adjudication of Disputes

99

See sections 203 & 204 of the Local Government Act, supra note __
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With respect to rule application and the adjudication of disputes arising
therefore, a good starting point is to examine the procedures established by the
LGA and other relevant laws for the performance of the functions of the local
authorities. Trade licensing and development control offer two useful examples.

i. Trade Licensing
The LGA gave local authorities the power to prohibit or control peddling,
hawking and street trading, barbers and hair dressers, the trader of dealers in
second-hand clothes, and to prohibit, control and regulate such other trades,
occupations and premises as the Minister, from time to time, prescribed in the
Gazette. 100 They also had power to control or prohibit all businesses, factories
and workshops which could be or were a source of danger, discomfort or
annoyance to the neighborhood due to smoke, fumes, chemicals, gases, dust,
smell, noise, vibration, or other cause. 101 As far as the licensing of trades,
businesses and occupations was concerned, the LGA envisaged that a person
seeking a business permit would apply to the relevant local authority, which
would hold then hold a hearing to consider such an application.102 However, in
the case of a business, trade, profession or occupation regulated by another law,
the LGA required the applicant for a business permit to satisfy the requirements
of that other law before submitting the application to the local authority. 103 It
therefore gave local authorities the power to summon applicants and persons
objecting to the grant of licences to appear before them for purposes of giving
evidence and producing documents. 104 Further, local authorities had the power
to refuse to grant or renew licenses where the trade, business or occupation in
respect of which a license was sought was sufficiently provided for in its area of
jurisdiction, or where the grant or renewal of a license would in its view be
contrary to the public interest, or where the grant or renewal of a license would
be calculated to cause nuisance or annoyance to persons residing in the

100
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neighborhood. 105 In addition, local authorities could refuse to grant licenses
where the applicant failed to produce satisfactory evidence of good character, or
the premises in respect of which the license was sought were frequented by
persons of bad character, or the premises were unsuitable for the intended
purpose, or the methods adopted or proposed to be adopted by the applicant for
preventing noxious or offensive vapors, gases or smells arising from the
premises were not efficient. 106 The local authorities also had powers to cancel
licenses on various grounds, for example, that it would be contrary to the public
interest for a license to remain in force, or that the continuation of the license in
force would be calculated to cause a nuisance or annoyance to persons residing
in the neighborhood.107 An applicant who had been denied a license, a renewal
thereof, or whose license had been cancelled had a right to appeal such a
decision to a subordinate court. 108
The local authorities also had the power to impose fees or charges for licenses
or permits in respect the trades, businesses, occupations or professions they
were empowered to control. 109 However, the LGA stipulated that such fees or
charges had to be regulated by by-laws, although in the absence of such by-laws
they could be imposed by resolutions of the local authorities with the consent of
the Minister. 110
In practice, the local authorities administered a dual licensing regime: one for
the formal sector and another for the informal sector. While the formal traders
were subjected to the LGA’s trade licensing procedures, informal traders were
required to pay a daily fee. In the case of the latter, this fee was fixed in some
local authorities, while in others it varied, often depending on the officer on duty.
And so while the formal licensing regime was certain and predictable, the
informal regime was arbitrary.
With respect to the formal licensing regime, local authorities for a long time
issued multiple licenses for a single business. Thus a hotel would be required to
pay a separate license fee for lodging, restaurant, bar, disco, and the sundry shop,
105
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while a retail store would be required to pay for multiple licenses based on the
type of the goods it sold. 111 This licensing regime created problems of
classification and assessment: “Depending in the interpretation by individual
licensing officers, it was possible for two identical businesses to be charged
completely different license fees.” 112 Further, the majority of the local authorities
administered the business licensing system without a proper business
register. 113 Thus, they only collected fees from businesses that complied
voluntarily by coming to the council offices or from businesses that were netted
during random field audit procedures conducted in the business trading
centers. 114 A further problem was that businesses were often required to satisfy
a range of regulatory requirements before a license could be granted, which
often created scope for rent-seeking, thereby “greatly increasing the burdens to
businesses of obtaining licenses, while at the same time usually failing to protect
public health and safety.” 115
To address these problems, the central government amended the LGA in 1998
to allow local authorities to shift to a Single Business Permit System. Further, it
repealed the Trade Licensing Act (TLA)116 thereby eliminating the collection of
fees by the central government, and restructured and simplified the local
authority licensing structure. 117 Through these initiatives, the Government
delinked the regulatory aspects from the issuance of business permits,
eliminated multiple licensing of the same businesses, and streamlined the
administrative procedures for issuing licenses. 118 Henceforth, businesses were
therefore expected to ensure that their activities complied with planning, public
health and safety requirements without needing to demonstrate such
compliance as a precondition for the issuance or renewal of trade licenses. 119
And with respect to the administrative procedures, “the tariff structure was
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simplified, the number of business categories reduced, and the overall tariff
schedule was reorganized making it easier for the local authority to administer
the business permit system and for the businesses to comply.” 120 Secondly, a
standardized business registration form was introduced for all local authorities,
which among other things served as the basis for the construction and
maintenance of business registers. 121
The formal licensing regime formed the subject of various judicial review
applications, which give some useful insights on how it was administered. The
case of Republic v Municipal Council of Thika ex parte Kenya Medical Association &
5 others 122 provides an example. Here, a number of medical practitioners
practicing in the municipality of Thika had been hounded and harassed by
officers of the Thika Municipal Council to pay what they thought were illegal fees
and charges. They therefore brought judicial review proceedings to put a stop to
this harassment. The question before the court was whether the local authority
had the power to raise the charges, fees or levies upon members of the
prescribed professions under the LGA and the TLA, and whether the Minister
local government had power to approve the levying of such charges and fees.
The Municipal Council had based its action on by-laws that it had issued by
resolution and had been approved by the Minister. But with respect to the
licensing of businesses, trades and occupations, it is important to bear in mind
that the LGA provided that this power could only be exercised subject to other
applicable laws. 123 Where such a law existed, it was urged, a local authority had
no power to regulate the business, trade or occupation in question. In this case,
such a law existed in the form of the TLA, and it excluded the regulation of
“professional and consultancy services” on the basis that the laws established to
regulate the professions would regulate them. In these circumstances, the court
stated that where the primary law excluded the prescribed professions from the
application of a trade license, a local authority whether by by-law or by
resolution approved by the Minister could not impose such a license. It therefore
held that the Municipal Council’s by-laws in question were unlawful and
120
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contrary to both the LGA and the TLA, meaning that the Municipal Council and
the Minister had acted ultra vires in purporting to apply these by-laws to the
applicants.
A second illustrative case is Kijuki Kiambi Paul Kaiga & 5 others v Clerk Meru
Municipal Council. 124 The applicants, who were dealers in scrap metal, had
approached the Meru Municipal Council to renew their annual licenses for the
year 2012. However, the Council declined to renew the licenses on the grounds
that it had outlawed the business of scrap metal dealing in the municipality
because it suspected that the scrap metal dealers were involved in criminal
activities, such as stealing manhole lids, chamber lids and other implements used
by the Council to cover drainage and serve channels within the municipality.
Further, the Council informed the applicants that their licenses would only be
renewed if they wrote individually to the Council and undertook not to be
involved in stealing of scrap metal. The applicants refused to do so, and instead
filed a judicial review application seeking orders to restrain the Council from
interfering with their businesses. However, the court declined to issue these
orders reasoning that doing so would prejudice the rights and fundamental
freedoms of the majority since the theft of drains, manholes, and materials of
various local authorities had been on the rise in the country thereby prompting
various local authorities to the ban trading in scrap metal.
A third useful case is Republic v Town Clerk Mandera Council ex parte Ali
Abdullahi Ahmed & another.125 The applicants were traders in miraa (khat),
which they bought from sellers in Meru and Maua County Councils, and
transported by road through Wajir County Council to Mandera town, where it
was sold to customers. While the applicants paid cess for the miraa at source,
they had in addition been required by the Wajir and Mandera county councils to
pay further cess when passing through their territories. They objected to these
additional charges, and filed the judicial review application seeking an order of
prohibition to prohibit the Mandera Council from levying the additional cess,
which they argued was both unfair and illegal since it contravened the LGA. In
particular, it was argued that the LGA prohibited local authorities from making
124
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by-laws that contradicted the provisions of other laws. 126 In this case, it was
contended that the Town Council of Mandera (Miraa Import Cess) By-laws 2009
were contrary to section 192A(1) of the Agriculture Act, under which the Council
was required to obtain the consent of the Minister for Agriculture before it could
impose cess on the miraa. The court agreed, and prohibited the Council from
levying the additional cess.
These cases demonstrate that the courts were keen to ensure that the local
authorities adhered to the principle of legality in their rule making processes.
They were therefore quick to outlaw by-laws where it was shown that the
procedures stipulated by the applicable laws had not been followed. However,
the Kaiga case indicates that where the courts thought that insisting on the
observation of procedural requirements, such as the right to a hearing, would
prevent or delay local authorities from quickly resolving matters that were in the
public interest, the courts did not hold these authorities to strict standards.
The latter approach can also be seen in Republic v Municipal Council of Limuru
ex parte Kenya National Chamber of Commerce & Industry Ltd (Limuru) Branch &
6 others.127 The Municipal Council of Limuru had increased its fees and charges
for various licenses through a Gazette notice, which the applicants contended
was unlawful. In particular, the applicants contested the increase on the ground
that they had not been consulted before the fees and charges were increased.
Although the court found that the applicants had not been consulted, it declined
to prevent the Council from implementing the new fees and charges on the basis
that the Council had demonstrated, by producing detailed minutes, that it had
consulted other stakeholders and could therefore not be accused of failing to
make consultations. Not only does this case raise a question as to the requisite
threshold of consultation (where a key stakeholder alleges it was not consulted
yet the Council did undertake some consultations), the court here also seems to
be leaning towards overlooking violations of procedural requirements where it
deems that the public interest requires it to do so. Interestingly, while dismissing
the application, the court nevertheless exhorted the Council to, in future,
endeavor to reach all relevant stakeholders before revising fees and charges, and
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to ensure it consults the applicant “since it represents the interests of the local
traders.”

ii. Development Control
The LGA also gave local authorities the power to prohibit and control the
development and use of land and buildings in the interest of proper and orderly
development in their areas. 128 Further, the Physical Planning Act (PPA) gave
local authorities the following powers: to control or prohibit the subdivision of
land or existing plots into smaller areas, to consider and approve all
development applications and grant all development permissions, to ensure the
proper execution and implementation of approved physical development plans,
and to formulate by-laws to regulate zoning in respect of use and density of
development.
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Accordingly, every proposed development required the

permission of the relevant local authority.130
The PPA established the procedures regulating the exercise of these powers of
development control. A person seeking development permission was required to
submit an application, accompanied by such plans and particulars as were
necessary to indicate the purpose of the development, to the Clerk of the
relevant local authority. 131 Upon receiving the application, the Clerk was
required to refer it, within thirty days after receiving the application, to the
Director of Physical Planning, who was the chief government adviser on matters
related to physical planning, for comments. 132 When considering a development
application, the Director of Physical Planning could, at his discretion, consult
officers and authorities such as the Director of Survey, the Commissioner of
Lands and the Director of Urban Development. However, the final decision lay
with the local authority, whose powers in this regard were circumscribed. 133
When considering a development application, the local authority was: (a) bound
by any relevant regional or local physical development plan approved by the
128

Id, section 166.
Physical Planning Act, Chapter 286, Laws of Kenya, section 29.
130
Id, section 30(1).
131
Id, section 31.
132
Id, section 32(1).
133
Id, section 32(2).
129

23

Minister responsible for physical planning; (b) had to take into account the
health, amenities and conveniences of the community generally and the proper
planning and density of development and land use in the area; (c) had to take
into account the comments received from the Director of Physical Planning and
other officers and authorities of the government; and (d) in case of a leasehold,
take into account any special conditions stipulated in a lease. 134 In addition,
where the proposed development required the subdivision or change or user of
agricultural land, the PPA required the local authority to refer the application to
the relevant Land Control Board, whose function was to recommend to the local
authority to accept or reject the application, and to give reasons for its
recommendations to the local authority within thirty days. 135
A Local authority had the power to grant the applicant development
permission, with or without conditions, or refuse to grant it. 136 In the latter case,
the local authority was required to state the grounds of refusal. 137 In either case,
the PPA required the local authority to notify the applicant in writing of its
decision within thirty days of the decision being made, and specify the
conditions, if any, attached to the development permission granted, or in the case
of refusal to grant the permission, the grounds of refusal. 138 A person aggrieved
by the decision of the local authority refusing his or her application for
development permission could appeal to the relevant liaison committee.139
Further, the PPA gave persons likely to be affected by such decisions of local
authorities, such as neighbors, a right to object thereto. In this respect, the PPA
provided that “Where in the opinion of a local authority an application in respect
of development, change of user, or subdivision has important impact on
contiguous land or does not conform to any conditions registered against the
title deed or property, the local authority shall, at the expense of the applicant,
publish the notice of the application in the Gazette or in such other manner as it
deems expedient, and shall serve copies of the application on every owner or
occupier of the property adjacent to the land to which the application relates and
134
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to such other persons as the local authority may deem fit.” 140 Essentially, this
provision gave the local authorities the discretion to decide whether or not to
give a hearing to such affected persons. Where the local authority received
objections or representations in connection with a development application, the
PPA required it to notify the applicant of such objections or representations, and
give the applicant an opportunity to respond thereto before making a
determination on the application.

141

Any person aggrieved by such a

determination could appeal to the relevant Liaison Committee. 142
The PPA established the following liaison committees: the National Physical
Planning Liaison Committee, the Nairobi Physical Planning Liaison Committee, a
District Physical Planning Liaison Committee for each district, and a Municipal
Physical Planning Liaison Committee for each municipality. 143 These committees
incorporated professionals from various government departments, including the
Ministry of Lands, Medical Services, Survey, urban development, the national
environmental secretariat, public works and housing, agriculture, industry,
education, water development, highways and roads authorities, and clerks of
local authorities.144 Physical planners in private practice appointed by the
Minister were also members of these committees. 145
The Nairobi Physical Planning Liaison Committee, the District Physical
Planning Liaison Committees and the Municipal Physical Planning Liaison
Committees had the following functions: (a) to inquire into and determine
complaints made against the Director of Physical Planning or local authorities in
the exercise of their functions under the Act; (b) to inquire into and determine
conflicting claims made in respect of applications for development permission;
(c) to determine development applications for change of user or subdivision of
land; (d) to determine development applications relating to industrial location,
dumping sites or sewerage treatment which may have injurious impact on the
environment: and (e) to hear appeals lodged by persons aggrieved by decisions
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made by the Director or local authorities. 146 In respect of these matters, the
committees had the power to reverse, confirm or vary the decisions appealed
against and make such orders as “it deems necessary or expedient to give effect
to its decision.” 147 And where such a committee reversed a decision, the PPA
required it to give the Director an opportunity to make representations as to any
conditions or requirements which in his opinion ought to be included in the
order, and to give the appellant an opportunity to reply to the representations of
the Director. 148 The PPA also required the liaison committees to keep records of
their proceedings, which interested members of the public could inspect upon
payment of fees prescribed by the Minister. 149
Appeals against the decisions of these committees lay to the National Physical
Planning Liaison Committee. 150 A person aggrieved by a decision of a liaison
committee was required to appeal to the National Committee within sixty days of
receiving the notice of such a decision. 151 As in the case of the liaison committees,
the National Committee had powers to reverse, confirm or vary the decisions
appealed against. 152 In addition, the National Committee had the power to
determine physical planning matters referred to it by the other liaison
committees. 153 Where it reversed a decision of a liaison committee, the PPA also
required the National Committee to give the Director an opportunity to make
representations as to any conditions or requirements which in his opinion ought
to be included in the order, and to give the appellant an opportunity to reply to
the representations of the Director. 154 A person aggrieved by a decision of the
National Committee could appeal to the High Court. 155
How has this regime been administered in practice? The foregoing rules and
procedures were geared towards ensuring that only planned developments were
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allowed, that they were carried out in the correct land use zones, 156 and that they
did not adversely affect the environment. 157 Each local authority was therefore
required to prepare and publish physical development plans, planning and
building regulations, and zoning regulations to control urban development. And
it was expected that all development applications would comply with the policy
guidelines, planning regulations, standards, approved physical development
plans and local authority by-laws. 158
However, these lofty goals of the planning regime have not been attained due
to various factors. First, local authorities have not adequately enforced
development plans and as a result “developments have encroached road and
railway reserves, zonal regulations and by-laws have not been followed, and
there is proliferation of informal vendor markets in urban centres, and
construction

of

developments.”

159

illegal

extensions,

among

many

other

unauthorized

Second, developers tend to lack awareness of the

development control procedures, which has been attributed to a lack of
guidelines in policy procedures such as current development plans, zoning
regulations and building standards. 160 Many urban developers have therefore
found the development control process to be confusing 161 and view it as a
hindrance. 162 Indeed, the complexity of the development control process has
been thought to offer opportunities for corruption. 163
Third, the process of approving development applications has been faulty.
Development applications have been approved at two levels, a technical level
and a political level. Once an applicant submits an application it is in the first
instance evaluated by technical experts. If the experts approve the application, it
is placed for consideration by a meeting of the local authority council. The
156
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problem, however, has been that the councils have sometimes deferred
developments that passed the technical evaluation, and instead adopted those
that failed. 164 In the latter scenario, the technical officers attending the council
meetings have not challenged the councilors because of fear of jeopardizing their
employment. 165 This perhaps explains why some commentators have observed
that councils routinely consider change-of-user applications and usually grant
them without regard to any planning considerations. 166 Further, the general
public has not effectively resisted unsuitable change-of-user applications, with
the exception of up-market residents associations, such as those under the
umbrella of the Kenya Alliance of Residents Association. 167 As a result, public
parks, sports grounds, and land belonging to public schools have been lost to
private developers.168 In rural areas, by contrast, the absence of zoning plans has
meant that development plans are invariably approved. 169 One result of this
development

has

been

the

loss

of

agricultural

land

to

residential

developments. 170
Fourth, it has been observed that political interference in the urban
development control systems has also limited the ability of local authorities to
regulate and control developments. Thus “Powerful government officials have
been known in the past to enforce approvals which do not meet the stipulated
requirements.” 171 Fifth, local authorities have not had sufficient capacity to
inspect and implement the development control regulations. 172
With respect to dispute resolution, studies have shown that the majority of
developers have preferred to revise their development applications where they
have not been approved rather than appeal the decisions of the local authorities
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to the Liaison Committees. 173 They do so not only because they think it would
take a long time to settle the disputes with the Liaison Committees, but also
because they do not wish to be seen to antagonize the approving authorities. 174
Nevertheless, some developers, and affected members of the general public,
have contested the decisions of the local authorities before the Liaison
Committees and the courts. In Republic v Municipal Council of Mombasa ex parte
Kamau J.G. Njengu,175 the applicant had made a development application to the
Municipal Council of Mombasa. The Council subsequently wrote to the applicant
informing him that his application was in order and would be considered by the
Town Planning Committee. But the Council proceeded to demolish the structure
that was the subject of the application, without informing the applicant. It is at
this point that the applicant moved to court to obtain orders to compel the
Council to approve his application or give him reasons for the refusal to approve
the application. The court held that the Council had violated the PPA and the
applicant’s constitutional right to fair administrative action by refusing or
neglecting to process the applicant’s development application for a period of
over one year. So this was a case in which the procedures for processing
development applications established by the PPA had clearly been breached. The
court therefore ordered the Council to consider the application.
There have also been cases 176 where local authorities and Liaison Committees
have blatantly abused their powers, as illustrated by Republic v City Council of
Nairobi & another ex parte Mehboob Abdulkader Esmail, 177 Republic v Town Clerk
City Council of Nairobi ex parte Gatkim Enterprises Limited 178 and Republic v
Matungulu District Physical Planning Liaison Committee & another ex parte Julius
Musembi Mativo & 5 others.179 In ex parte Esmail, the applicant had submitted a
development application to the City Council of Nairobi. Having waited for some
46 days without receiving a response from the City Council, the applicant
173

AAK, supra note __ at 59.
Id.
175
Republic v Municipal Council of Mombasa ex parte Kamau J.G. Njengu [2013] eKLR
176
See also J.A.S Kumenda & another v Clerk Municipal Council of Kisii & 6 others [2013] eKLR,
where the Court found that the Council’s decision to use the applicant’s property as a garbage dumping
site was unreasonable.
177
Republic v City Council of Nairobi & another ex parte Mehboob Abdulkader Esmail [2007] eKLR.
178
Republic v Town Clerk City Council of Nairobi ex parte Gatkim Enterprises Limited [2012] eKLR.
179
Republic v Matungulu District Physical Planning Liaison Committee & another ex parte Julius
Musembi Mativo & 5 others [2012] eKLR.
174

29

decided to proceed with the development, whereupon a neighbor complained to
the City Council that the development was encroaching on his land. The City
Council then served the applicant with an enforcement notice, requiring it to
comply with the PPA by submitting proper plans for the development within 24
hours. Having failed to receive these plans, the City Council went to the
applicant’s premises and arrested one of its employees. The court held that
although the PPA gave local authorities discretion to determine the period of the
enforcement notice, 24 hours was too short, unreasonable and “tainted by bad
faith and meant to deny the Applicant a chance to comply or exercise his right of
appeal.”
In ex parte Gatkim Enterprises Limted, the City Council of Nairobi had refused
to approve the applicant’s change of user application. The applicant had
submitted an application to the City Council, and had been informed that it
would be processed since no objections had been lodged against it. But when the
applicant requested the City Council for a determination, its Director of Physical
Planning had informed him verbally that it would not approve the application
because the applicant’s land in fact belonged to the City Council and had been set
aside for use as parking space. The court held that the City Council’s failure to
make a decision and communicate it in writing was an abuse of power.
And in ex parte Mativo, the applicant had made a development application to
the Town Council of Kangundo. In the course of considering this application, a
dispute arose between the applicant and the Council’s surveyor concerning the
boundary of the land in question. However, the Matungulu District Physical
Planning Liaison Committee took up the matter without the applicant’s
knowledge, although it invited him to a meeting to consider the matter. On the
material day, however, he was not allowed into the meeting room to participate
in the proceedings, and was only allowed in after the Liaison Committee had
prepared a verdict. At this point, the Committee informed him of its decision to
excise a portion of his land to create a public road. He requested the Liaison
Committee to allow him to state his case, but was denied the opportunity and
ordered to wait at the suit premises for the new boundary to be marked. The
court held that the Committee had violated the applicant’s right to a fair hearing
and quashed its decision.
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The cases also demonstrate that some aggrieved parties do not comprehend
the procedures of the PPA. Quite often, parties aggrieved by the decisions of the
local authorities have bypassed the Liaison Committees and gone straight to
court.180 An example is Wainaina Kenyanjui & 2 others v Andrew Ng’ang’a. 181 The
applicants in this case brought on behalf of the Hardy Residents Association
sought an injunction to restrain the defendant from carrying on the business of a
student hostel. They claimed that the defendant had not obtained an approval
from the City Council of Nairobi to convert the user of the suit property from the
zoned residential user to the business of a student hostel. Further, they averred
that the development was a nuisance to the members of the Hardy Resident
Association, who had been deprived of the right to quiet possession and
enjoyment of their residential properties. The court found that the defendant
had not obtained a change of user approval. And while it granted the applicants a
temporary injunction to restrain the defendants from carrying on the business of
a student hostel, it urged the applicants to seek redress through the procedures
established by the PPA.
A second example is Republic v City Council of Nairobi ex parte Inderpal Singh
& 2 others. 182 The applicants here brought the action on behalf of the Convent
Drive South Residents Association, claiming that the City Council had approved a
development which contravened its zoning policy, which required that one
house be constructed on a minimum of 0.1 ha, yet the development consisted of
5 twon houses being constructed on a plot measuring 0.3 ha. The court felt that it
did not have the expertise to determine whether the zoning policy had been
violated, and felt that the matter should have been dealt with by the relevant
Liaison Committee, which had the expertise to interrogate the City Council’s
contention that its interpretation of the zoning policy was reasonable. It
therefore urged the applicants to challenge the decision of the City Council by
filing an appeal to the relevant Liaison Committee.
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In such cases, the courts seem keen to ensure that aggrieved parties follow the
established procedures for redress of their grievances where those procedures
are clear, while maintaining that the existence of such alternative remedies do
not preclude judicial review. 183 So that the courts will only entertain such
applications where they are satisfied that there are exceptional circumstances
which justify the applicants’ preference for judicial review remedies. 184
It is also clear from the cases that only up-market resident associations, who
are well organized, have contested the change-of-user decisions of local
authorities. 185 The cases of Hardy Residents Association and Convent Drive South
Residents Association discussed above are good examples. 186 Another example is
Republic v City Council of Nairobi & 2 others ex parte Richard Bell & another. 187
The applicants claimed that the City Council had clandestinely approved a
change of user from residential to commercial despite the objections of the
residents of Kikenni Estate. Their complaint was that the change of user would
adversely affect the lives of adjacent landowners since there would be increased
insecurity, inadequate water supply, noise pollution, poor road maintenance due
to increased vehicular traffic, and essential amenities would be compromised.
Although the court agreed with the applicants that it would be ultra vires and
unreasonable for the City Council to approve a change of user application
without determining objections thereto, it declined to issue the orders sought by
the applicants on the ground that the applicants had failed to prove that they had
lodged valid objections with the City Council.
From the foregoing cases, it is evident that the decision-making processes of
local authorities and Liaison Committees have not always been fair. And so
applicants have been denied a fair hearing, the approvals of their applications
have been delayed inordinately, they have been given unreasonably short
periods to comply with enforcement notices, and given verbal determinations as
opposed to the written determinations mandated by law. However, it is not clear
from the literature whether and how the local authorities and Liaison
183
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Committees reacted to adverse judicial review decisions, and whether the
decisions had an impact on their subsequent rule application and adjudication
practices. Another worrying trend discernible from the cases is the inability of
aggrieved parties to comprehend or follow the procedures of the PPA. This
impacts greatly on access to administrative justice. Another concern is that the
Liaison Committees are not democratic institutions, considering that their
membership does not include local residents or their associations. The
paramount consideration in the design of the Liaison Committees seems to be
that only the experts who are their members know what is best for the local
residents, and will always make decisions in the latter’s best interests.
Let us now examine how local governments have handled the questions of
public participation in rule making, rule application, adjudication of disputes and
judicial review since the Constitution of 2010 came into operation.

III. Local Governance under the Constitution of 2010
A. The Provisions of the Constitution
The Constitution of 2010 establishes a system of devolved government whose
objectives include promoting participation and accountability in the exercise of
governmental power, fostering national unity by recognizing diversity, giving
powers of self-governance to the people, ensuring equitable sharing of national
and local resources, protecting the rights of minorities and marginalized
communities, and promoting social and economic development and access to
public services throughout Kenya. 188 It establishes three main institutions to
facilitate the realization of these objectives: County Governments, a Senate, and a
Commission on Revenue Allocation.
It establishes a County Government for each of the forty-seven counties,
which consists of a County Assembly (or legislative branch) and a County
Executive Committee (or executive branch). 189 In addition, it envisages that the
188
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county governments will decentralize their functions and the provision of
services to the extent that it is efficient and practicable to do so. 190 The County
Assembly consists of elected members, such special seat members as will ensure
that no more than two-thirds of its membership is of the same gender, members
of marginalized groups (including persons with disabilities and the youth), and
the Speaker. 191 The County Assembly performs three functions. First, it exercises
the legislative authority of the County and makes laws “for the effective
performance of the functions and exercise of the powers of County
Government.” 192 These functions and powers are: agriculture; county health
services; control of air and noise pollution, other public nuisances and outdoor
advertising; cultural activities, public entertainment and public amenities;
county transport, including county roads and public transport; animal control
and welfare; trade development and regulation; county planning and
development, including land survey and mapping; pre-primary education, village
polytechnics, homecraft centers and childcare facilities; implementation of
specific National Government policies on natural resources and environmental
conservation; county public works and services; fire fighting services and
disaster management; control of drugs and pornography; and ensuring and
coordinating the participation of communities and locations in governance at the
local level.193 The Constitution confers certain functions and powers on more
than one level of government, and envisages that they will be exercised
concurrently.194 However, it does not outline these functions and powers, or
what concurrent jurisdiction entails. It also contemplates that a government at
one level may, by agreement, transfer a function or power to a government at the
other level where such a function or power would be more effectively performed
by the receiving government, and such a transfer is not prohibited by law. 195
The executive authority of the County is vested in the County Executive
Committee, which consists of the County Governor, the Deputy County Governor,
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and at most ten other members. 196 The County Governor is elected by the voters
registered in the County, and nominates the Deputy County Governor. 197 The
County Executive Committee implements National and County legislation,
manages and coordinates the functions of the county administration, and
performs other functions conferred on it by the constitution or national
legislation.198 It also originates bill for consideration by the County Assembly. 199
It is accountable to the County Assembly. For example, it is required to provide
the County Assembly with regular reports on matters relating to the County. 200
The Constitution also contemplates that urban areas and cities will fall under the
jurisdiction of the counties, and requires Parliament to enact a law for their
governance. 201 In this respect, it is noteworthy that the constitution retains the
local authorities. 202 These provisions demonstrate a significant departure from
the past, given that the county governments are elected by, and accountable to,
the local electorate.
The Senate is one of the two houses of Parliament, the other one being the
National Assembly.203 It consists of forty-seven elected members, sixteen women
members nominated by political parties, two members representing the youth,
two members representing persons with disabilities, and the Speaker. 204 It
initiates, debates and approves legislative proposals (or bills) concerning
counties.205 Another critical function of the Senate is to determine the allocation
of national revenue among the counties, and maintain oversight over such
revenue. 206

Further, it plays a role in governmental accountability: it

participates in the consideration and determination of resolutions to remove the
President or Deputy President from office. 207 Its essential role is to represent and
protect the interest of the counties and their governments. 208
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It should be noted that the constitution retains the Provincial Administration,
and mandates the National Government to “restructure [it] to accord with and
respect the system of devolved government.”209 It is plausible that the retention
of the Provincial Administration is influenced by its role as a symbol of the
authority or presence of the National Government throughout the republic. 210
The Provincial Administration might also have been retained out of fear that its
powerful officers could have influenced segments of the public to vote against
the adoption of the constitution at the August 2010 referendum. 211 However, it is
not clear how the Provincial Administration will be structured and what role it
will play in devolved governance, given that some of its key functions – such as
coordinating central government policies and development programs at the local
level – have been vested in the County Executive Committees. 212 At the same
time, the maintenance of law and order (including policing) remains a function of
the National Government, and it could therefore choose to exercise it at the
county level through the Provincial Administration. 213

B. The New Legislative Framework
Following the promulgation of the constitution, the Government established a
Task Force on Devolved Government to make proposals for effective
implementation of devolution, including proposals on appropriate legislation to
anchor and implement the devolved government. 214 The proposals of this Task
Force have since been adopted in the form of a number of laws, which create an
elaborate institutional framework for local governance (see Diagram 1 below).
These laws are the County Governments Act 2012, 215 the Urban Areas and Cities
Act,216 the Intergovernmental Relations Act 2012, 217 the Transition to Devolved
209
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Government Act, 218 the National Government Coordination Act, 219 the Public
Finance Management Act,

220

the County Governments Public Finance

Management Transition Act, 221 and the Constituencies Development Fund Act.222
[Insert Diagram 1 – Institutional Framework for Local Governance]
The County Governments Act seeks to give effect to the provisions of the
constitution on devolution, and “to provide for county governments’ powers,
functions and responsibilities to deliver services.” It also establishes additional
decentralization units and provide for public participation in county
governance. 223 It establishes the following institutions: urban areas and cities, 224
sub-counties (equivalent to constituencies), 225 wards,226 village units, 227 village
councils, 228 County Intergovernmental Forum, 229 County Public Service Board, 230
and Interim County Management Board. 231 However, it empowers county
governments to establish additional decentralization units should they deem it
necessary.232
The Urban Areas and Cities Act provides for the classification and governance
of urban areas and cities, including participation of residents. It classifies urban
areas into cities, municipalities and towns. 233 On the one hand, it establishes
Boards to manage cities and municipalities on behalf of the county
governments. 234 The Board consists of up to eleven members (in the case of a
city) or nine members (in the case of a municipality) appointed through a
competitive process by the County Executive Committee with the approval of the
County Assembly. 235 Members of these boards serve for a single term of five
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years, on a part-time basis. 236 The Act then establishes the Office of City or
Municipal Manager, who is responsible for implementing the decisions of the
Board and is answerable to it. 237 The Manager is competitively recruited and
appointed by the County Public Service Board. 238 On the other hand, the Act
provides that towns, which (unlike cities and municipalities) are not corporate
bodies, shall be managed by administrators answerable to committee appointed
by the Governor with the approval of the County Assembly. 239

C. Public Participation in Rule Making
The laws on devolved government seek to facilitate public participation in
various ways. For example, the Urban Areas and Cities Act requires the boards of
cities and municipalities to ensure the participation of residents in decisionmaking, and to invite petitions and representations from citizen forums with
respect to the governance of the particular urban area. 240 In similar vein, the
Public Finance Management Act requires the County Executive Committee to
ensure public participation in the budget process, and contemplates the
enactment of regulations on matters such as the processes and procedures for
participation. 241
Although these provisions on public participation are commendable, they all
fail to prescribe the required procedures or the participation thresholds. Indeed,
they perpetuate the existing practice of rule making by giving the responsible
Cabinet Secretary (or the government agency concerned) 242 the power to make
regulations, without stipulating the procedures governing such rule making or
explicitly requiring public participation in the rule making process. 243 Although
in some cases the envisaged regulations require the approval of the National
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Assembly or the Senate before they can take effect, 244 there is no provision that
they must be subjected to public participation. It is also important to note that
public participation in law making in the new regime will now be required at two
levels, namely the making of law by the County Assembly, and the making of
subsidiary legislation by the County Executive Committees and the Boards of
cities and municipalities. But while the new laws provide for public participation
in the law making processes of counties, there is yet no legal framework to
regulate the making of subsidiary legislation by the counties, as was the case
under the LGA.
At a minimum, it is arguable that effective public participation requires the
following procedures: communication or publication of a notice and place of
proposed government action (such as policy making or law making); inviting the
public to participate in the decision-making process by giving oral submissions
or written comments; due consideration of the views of the public before issuing
policies or laws; giving a concise statement of the basis of the proposed policies
or laws; and publishing the final policies or laws for a period, say thirty days,
before they take effect. For the most part, these decision-making processes could
take the form of public inquiries. Further, although oral hearings tend to be more
expensive than paper hearings, the former are more suitable where the factual
issues are localized and the polities smaller. This procedure would work as
follows. The policy or law making agency would appoint a “hearing officer” who
would initiate the public participation process by issuing a general notice to the
affected public stating the agency’s intention to make a policy or law and
disclosing its reasons as well explanations for the proposed action. Further, the
procedure would prevent the ‘hearing officer” from proceeding with the hearing
unless at least a third of the voters of the affected public are either present or
represented. Such a provision would serve the useful purpose of compelling the
policy or law-making agency to organize and whip the affected public to
participate in devolved governance. In this respect, it is noteworthy that the
County Governments Act requires decentralized units such as Sub-Counties,
Wards and Villages to facilitate and coordinate citizen participation in
244
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governance. Another possible procedure would be to make the decisions of the
hearing officer appealable to the County Government, and even to the courts.
And to facilitate such review, the hearing officer would be required to produce
an evidentiary record, consisting of a record of the views received and how they
were considered in the final policy or law. Although such an elaborate process
could slow down policy and law making processes, they may be necessary to
curb the existing practice of paying lip service to the idea of public participation.
In practice, key stakeholders are often excluded, and there are no procedures for
ensuring meaningful public participation. Ultimately, public participation
procedures should balance administrative efficiency with fairness to the affected
residents. While permitting meaningful public participation, any procedures
adopted should therefore be manageable from the viewpoint of the agencies of
county governance.
Effective participation also requires access to information and the legal
empowerment of the poor and the marginalized. As far as access to information
is concerned, the laws on devolved government take two different approaches.
On the one hand, the County Governments Act, which represents the first
approach, gives every citizen the right of access to information held by any
County Government “in accordance with Article 35 of the Constitution” and
subject only to the imposition of reasonable fees. 245 On the other hand, the Urban
Areas and Cities Act 246 and the Transition to Devolved Government Act, 247 which
represent the second approach, qualifies the right of access to information by
giving the relevant agency the power to decline to give the required information
where it deems the request unreasonable, or considers the required information
to be at a deliberative stage, or the applicant fails to satisfy any confidentiality
requirements established by the agency. The trouble with the second approach is
that the agency makes these determinations at its discretion, and there is no
recourse should the agency determinations be considered unreasonable by those
seeking access to information. Accordingly, this approach may undermine
effective participation in local governance, and a need arises to establish
mechanisms for reviewing the reasonableness of agency determinations.
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On the question of legal empowerment, however, it is encouraging that the
laws on devolved government appreciate the need to facilitate citizen
participation, particularly of marginalized and minority groups. For example, the
County Governments Act imposes a duty on County Governments to promote the
effective participation of marginalized and minority groups in public and
political life, 248 and to implement an appropriate civic education program and
establish a civic education unit. 249 Such provisions are likely to ensure the
inclusion of public participation programs in the budgets of county governments,
and enhance the capacities of marginalized and minority groups to participate in
local governance.
Sections 5, 6 Fair Administrative Action Act 2015 – minimum requirements
for public participation, access to information.
To what extent are the foregoing prerequisites for effective participation
being met in practice? Two significant judicial decisions shed some light on this
inquiry. These cases have concerned public participation in the initiatives of the
City Council of Nairobi, and its successor the County of Nairobi Government, to
make a new by-law and law respectively, seeking to increase motor vehicle
parking fees in Nairobi. In Republic v City Council of Nairobi & 2 others ex parte
Kaka Travellers Cooperative Savings and Credit Society Limited,250 the applicants
had moved to court to challenge a decision of the City Council of Nairobi to
increase motor vehicle parking fees from Kshs.70 to Kshs.300 per day. At the
same time, another aggrieved individual filed a similar suit seeking the same
orders. The latter case, which was not a representative suit, was settled out of
court, and the parties filed an agreement with the court to the effect that the
parking fees for private cars would be revised downwards from the gazette
Kshs.300 to Kshs.250. The applicants were aggrieved by this consent order,
which they contended should not bind them since they had not participated in its
making. The court agreed that the consent had denied the applicants an
opportunity to challenge the proposed parking fees. It therefore nullified the
consent order.
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The matter resurfaced when the County of Nairobi Government succeeded
the City Council of Nairobi, and sought to augment its revenue base by increasing
parking fees by passing the Nairobi City County Finance Act of 2013. This law
raised the parking fees from Kshs.140 to Kshs.300. Once again, a number of
aggrieved actors engaged in the business of public transport in Nairobi went to
court seeking to overturn the increased fees on the basis that the law in question
had been enacted in violation of the principle of public participation in the law
making process, contrary to Articles 184 and 196 of the Constitution. The
applicants in Nairobi Metropolitan PSV Saccos Union Limited & 25 others v County
of Nairobi Government & 3 others 251 therefore wanted the court to declare the
Nairobi City County Finance Act of 2013 unconstitutional, to the extent that there
was no public participation in its making.
The County of Nairobi Government opposed the application, contending that
it had actively involved the public in enacting this law. First, it carried five
advertisements in local daily newspapers and on its website inviting public to
participate in stakeholder forums to discuss and input on its proposed budget
estimates of revenue and expenditure for the financial year 2013/2014. Second,
it held two stakeholder forums, which were attended by some 371 stakeholders
from diverse segments of the Nairobi community, who expressed their views,
which were taken into account in the enactment of the Nairobi City County
Finance Act 2013. Third, at the two forums, the County of Nairobi Government
informed the public that it intended to increase parking fees in order to
introduce an effective bus system, construct multi-parking spaces and eliminate
roundabouts which were contributing to traffic jams in the city. Finally, the
County of Nairobi Government held a workshop with the Ministry of Finance and
the Members of the Nairobi City County Assembly to discuss its Finance bill. In
the circumstances, it felt that having been invited to the stakeholder forums the
applicants could not now blame it for their failure to participate in those forums.
The court agreed with the County Government, reasoning that the foregoing
process was “highly public” and that the public was “accorded some reasonable
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level of participation.” 252 In the court’s view, therefore, a county government
fulfills the constitutional requirement of public participation where it gives the
public a “reasonable opportunity” to know about the issue under consideration
and have an adequate say.253 In this formulation, what amounts to a reasonable
opportunity for public participation would depend on the circumstances of each
case.254 The court therefore dismissed the application.
And so the court appears to take the view that a county government satisfies
the notification requirement if it carries out advertisements in the daily
newspapers, and satisfies the public participation requirement if it holds a
minimum of two stakeholder forums. In other words, the court thinks that these
procedures make the decision making process “highly public” and guarantee
“some reasonable level of participation.” From the court’s reasoning, it is
therefore not necessary to interrogate whether the advertisements actually
reached the targeted public, or whether the stakeholder forums were
administered in a manner that facilitated deliberation and ensured that the
views of the affected public were considered in the final decision. For example,
how can the test formulated by the court ensure that at least a third of the voters
in the county are either present or represented? And in the absence of an
evidentiary record, how can one arrive at the conclusion that the views of the
stakeholders were considered in the final decision?
We carried out a public opinion survey in six counties that also sheds light on
this inquiry.255 From this survey, it emerges that public hearings are either not a
regular phenomenon in the six counties, or the communities are not aware when
the hearings are held. The administrative agencies (including the county
governments) usually make an effort to announce public meetings, using
electronic and print media, word of mouth and announcements at public places
such as markets and churches. These announcements are usually made in
English and Kiswahili, although vernacular languages are also used in some
cases. However, these announcements rarely contain information that would
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enable the public to participate effectively in the decision-making processes in
question. According to our 39.1% of our respondents, the information provided
does not usually provide detailed information on the agenda of the hearings,
with the result that they may not deem it necessary to attend the meetings,
cannot prepare adequately, and consequently cannot participate effectively in
the decision-making process.
In addition, even where the public has been given notice of a public hearing,
in many cases they are unable to attend the hearings due to constraints such as
lack of time (being busy at their places of work), lack of transport to the venue of
the hearing, insecurity, and lack of interest. In turn, the lack of interest could be
explained by three factors. First, it appears that only selected actors are usually
allowed to speak in a significant number of these hearings (27.2% of the
respondents). Second, there is no dialogue in a significant number of these
hearings (7.8% of the respondents), in the sense that the conveners of the
hearings come to inform the stakeholders of what actions they propose to take,
as opposed to facilitating deliberations on the proposed action. This may explain
why 67.7% of the respondents thought that the hearings are usually long and
boring. Third, it could be that the public does not consider the hearings to be
important since their views are not taken into consideration in the ultimate
decisions. 38.3% of our respondents thought that their views given in the public
hearings are not taken into consideration.
A related study on public participation Nairobi County also sheds light on this
inquiry.256 The study evaluated public participation in the county’s budget
making process for the financial year 2014/2015. In particular, the study
examined the publicization of a forum intended for the public to participate in
this exercise, and actual participation at the forum. The study found that the
notice convening the hearing was carried in newspaper advertisements only a
day prior to the hearing. 257 The public did not, therefore, have adequate notice of
the hearing. As a result, there was low turn out for the hearing. 258 The hearing
was scheduled for a Monday morning, which was not convenient for most
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residents of Nairobi. To make matters worse, the hearing commenced two hours
later than the announced time, as a result of which some persons who had
arrived early left before it commenced. 259 Further, the notice targeted the
following specific groups: elected leaders, resident associations, leaders of
professional bodies, individuals, civil society, entrepreneurs, corporate bodies
and government departments. The implicit message of the notice was that it was
meant for the elite members of the Nairobi community, not ordinary citizens. 260
Indeed, a majority of those who attended the hearing were the elite, while
ordinary citizens were only “represented in negligible numbers and in fact did
not voice any concerns.” 261 Persons the convener thought were making useful
contributions dominated the hearing. 262 Those considered not to be making
useful contributions were interrupted. 263 This study also found that although
there had been consultations on the proposed budget at the ward level, the
Nairobi County Government did not mention how these consultations had
impacted the budget estimates it was now presenting to the county forum. 264
The public was not able to access the budget estimates prior to the hearing, and
the estimates were only made available at the hearing. 265 Further, those who
submitted comments via email did not receive any responses from the county
government, an outcome that undermined the integrity of the public
participation exercise. 266
In addition, efforts by the Mombasa County Government to ensure that the
public participates in its budget making process have not been effective.
According to one of the members of the County Executive Committee, only
organized business and civil society groups have attended the public hearings,
while informal traders have tended to keep away. 267 In his view, the County
Government needs to give the public more time to prepare for the hearings, and
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in particular “be deliberate in order to get the low cadre business” to attend the
hearings. Officers of the Nairobi County Government and Uasin Gishu County
Government expressed similar views: the process of public participation in
county law making is not effective because the public is given short notices, as a
result of which they are cannot prepare adequately, and hearings are held at
times that are not convenient for many people.268
From these accounts, it is evident that at present there is no, or little
meaningful, public participation in local governance. Not only is the publicization
of county decision-making initiatives largely inadequate, but also the decisionmaking processes are not being administered in ways that facilitate effective
public participation or ensure consideration of the views of the public in the final
decisions.

D. Rule Application and Adjudication of Disputes
The new regime is still evolving, and it is not clear at this point how the County
Governments apply rules, adjudicate disputes, and whether and how judicial
review is impacting on their exercise of power. However, key informant
interviews and the public opinion survey referred to above provide some useful
insights into the workings the new regime with respect to trade licensing and
development control.

i.

Trade Licensing

In order to facilitate the execution of their constitutional mandate of trade
development and regulation, each county government has enacted a Finance Act
that is amended annually. 269 These laws regulate the licensing of formal and
informal businesses. In the case of Kisumu, for example, the Finance Act 2015
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requires all formal businesses to apply for a license every year. 270 These
businesses are issued with a single business permit, upon paying the applicable
fee, which depends on the location and size of the business as specified in a
schedule to the Act. Conversely, the Act requires informal businesses to pay a
daily cess or market fee, which is calculated based on the goods they are selling
and the location of the business. 271 Interestingly, the schedule gives county
revenue collectors discretion on the fees they can levy. For example, sellers of
“sweets and groundnuts” should pay a daily fee of Ksh. 50, while sellers of
“snacks and sodas” should pay a daily fee of Ksh. 150. There is nothing to prevent
a county revenue collector from determining that a person selling sweets and
groundnuts is selling snacks, and should therefore pay Ksh. 150 and not Ksh. 50.
A need therefore arises to establish a mechanism by which informal traders can
contest the levies imposed by the county revenue collectors.
A person who wishes to obtain a trade license is required to complete an
application form, describing the nature of his or her business. In this application,
the applicant is required to provide information including the location of the
business, the size of its premises, and the number of its employees. Second, a
licensing officer inspects the business to verify the type of business in respect of
which the license is sought and recommends the issuance if a Single Business
Permit. That is, the licensing officer determines the appropriate fee guided by the
Single Business Permit fees and charges schedule. Due to resources constraints,
the licensing officers only carry out inspections where they are not sure of the
truthfulness of the information contained in the application forms. 272 In Nairobi
County, the application should be made at the County Government’s office in the
ward in which the business is located. 273 The applicant is not informed of the
date and time of the inspection, the aim being to prevent the applicant from
altering the situation on the ground to correspond with the claims made in the
application. The applicant then goes to the county government offices for an
invoice, and pays for the license at a bank or the county government’s cash office.
But in Nairobi County, businesses seeking licenses sometimes apply directly to
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the main office at City Hall, thereby bypassing the ward licensing officer, with the
result that they obtain licenses without having their businesses inspected. 274
Applications for the renewal of licenses go through the same process, except
that inspections are not necessary in their case, unless they have increased or
reduced their businesses. Where the licensing officer does not approve the
contents of the application, he is required to attach a report to the application,
giving his or her reasons for disapproval. 275 An applicant dissatisfied with the
decision of the licensing officer can appeal to the City Manager or County
secretary in some cases. In Kisumu County, this procedure is also available to
informal traders, who usually address their complaints through their
associations. 276 But in Nairobi County, hawkers do not have such rights. They are
not allowed to operate in the central business district, and those found doing so
are still arrested, their goods confiscated, and prosecuted. 277 It should be noted
that the sum of the daily fees that informal traders pay in a year could equal or
even surpass the one-off licensing fees paid by some formal businesses. 278 There
is therefore no justification for denying them administrative justice rights that
are available to formal businesses. According to the Nairobi County licensing
officer we interviewed, the problem of hawkers can be resolved by allowing
them to trade on designated closed streets, say three times a week, and giving
them monthly permits. 279
As can be expected, county licensing officers who carry out the inspections of
businesses seeking licenses have considerable discretion, which may create an
incentive for corruption. For example, the licensing officers might collude with
the businesses being inspected to pay bribes for favorable inspection reports.
The Mombasa County Government has started a digital mapping initiative that
might minimize the need to inspect businesses seeking licenses, and
consequently minimize the discretion of licensing officers and the opportunities
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276 Interview with market superintendent, Kisumu County, 9 th June 2014.
277 Interview with licensing officer, Nairobi County Government, Nairobi, 7 th October 2014.
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for corruption.280 The idea behind the digital mapping initiative is to map all the
businesses in the county, establish their locations, and issue them with digital
identities. 281 Once the businesses have digital identities, they would be issued
with licenses that have electronic tags, and should eventually be able to print the
licenses from their premises. 282 This approach should also enhance the
legibility 283 of businesses in the county, thereby making it difficult for licensing
officers to issue false inspection reports. This approach could also resolve a
problem we encountered in Kisumu, whereby county revenue officers delay
transmitting licenses to businesses that have already paid for licenses, and take
advantage of their lack of possession of the licenses to demand bribes. All in all,
the aim of the Mombasa County is to enhance transparency in the licensing
process, so that the payable rates would be determined in advance, thereby
reducing the discretion of licensing officers. 284 The Nairobi County Government
has adopted a similar approach. It has introduced an electronic payment
platform, which enables applicants for business licenses to assess themselves,
make payments and print licenses at their premises. 285 Through this platform,
this county government expects to reduce the amount of time taken to acquire
business licenses and reduce corruption, by plugging loopholes for rent
seeking.286 In addition, only designated officers, who report directly to director
of the trade licensing department, will inspect businesses seeking licenses. 287
[How is the evolving practice different from the old order?]

ii.

Development Control

Interview with Minister for Trade & Investment, Energy and Industry, Mombasa County
Government, Mombasa, 23 rd June 2014.
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283 See James C. Scott, Seeing Like a State: How Certain Schemes to Improve the Human Condition
Have Failed (Yale University Press, 1998).
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Government, Mombasa, 23 rd June 2014.
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As we have seen, “county planning and development” is a function of the county
governments. 288 At the same time, the National Government is responsible for
“General principles of land planning and the coordination of planning by the
counties.”289 Clearly, development control is a shared function of the two levels
of government, and therefore within their “concurrent jurisdiction.” 290 This
explains the on-going efforts to align the Physical Planning Act (PPA) with the
Constitution. In the meantime, development control is operating in a legal
vacuum.
A person who seeks development permission is now required to apply to the
County Secretary (an officer of the County Government), who forwards the
application to the Chief Officer in Charge of Physical Planning (an officer of the
National Government).291 In other words, the two levels of government work
together in administering development control, although the lines of
responsibility remain blurred. 292 The Chief Officer then circulates the application
to the relevant departments of the National Government, namely Physical
Planning, Survey and Lands. The officer can also seek the views of other
ministries such as Roads and Water, if the proposed development might of
concern to these ministries. The role of these departments and ministries is to
evaluate the application, with a view to determining whether it complies with
planning standards and regulations. If the departments and ministries have no
objections, the Chief Officer would grant the applicant development permission,
and may attach conditions to the license. If these agencies oppose the grant of
development permission, the Chief Officer is required to inform the applicant,
and advise the applicant to amend the application in case the objections can be
cured by amendments.
Nairobi County has adopted a different approach. Here, an ad hoc “Planning
Technical Committee” now makes development permission decisions. 293 Where

Constitution of Kenya 2010, Article 186, Fourth Schedule.
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290 Ibid, Article 186(2).
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there is public interest in a particular application, the committee holds a public
hearing, so that it can consider the views of affected persons before making its
decision.294 Indeed, it has been suggested that all applications for development
permission should in general be approved at public meetings. 295
A developer who is either denied development permission or objects to the
conditions attached to the license should appeal to the relevant Physical
Planning Liaison Committee (hereinafter Liaison Committee). The dilemma is
that some of the positions of the members of the Liaison Committees have since
been abolished. The abolished positions include the District Commissioner (who
chaired the district Liaison Committee) and the Provincial Commissioner (who
chaired the provincial Liaison Committee). If the Liaison Committees were now
to sit as they were constituted under the PPA 1996, their decisions would not be
lawful. In practice, the Liaison Committees no longer sit to determine the
grievances of developers. In Kisumu County, the physical planning officers now
advise such developers to take their grievances to the Land and Environment
Court.296 In Mombasa County, the Directorate of Planning has established a
“Development Verification and Control Committee” to handle such grievances. 297
This committee makes decisions by resolutions, which interested parties may
access upon request.298 And in the case of Nairobi County, the Planning Technical
Committee handles grievances by facilitating negotiations between the parties
concerned. 299 However, it has been pointed out that such negotiations can be
abused unless they are grounded in a legal framework. 300
Another notable change in practice is that the Chief Officers (or the planning
technical committee in the case of Nairobi County) now handle development
applications, without seeking the approval of the county assemblies.301 The
representative of Kenya Power and Lighting Company, representative of the Architectural
Association of Kenya, and representative of the Kenya Institute of Planners.
294 Ibid.
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296 Interview with Principal Physical Planning Officer, Kisumu County, Kisumu, 9 th June 2014.
297 Interview with Physical Planning Officer, Mombasa County, Mombasa, 24 th June 2014. This
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result is that the Chief Officers and Nairobi’s technical committee now wield
considerable power over development approvals, even if their role is merely to
make recommendations to the County Executive Member in charge of planning.
The danger is that politicians sometimes prevail upon these officers to approve
developments that do not comply with planning standards and regulations. 302
In these circumstances, it is evident that a legislative framework for physical
planning that fits into the new constitutional dispensation is needed. The
Directorate of Physical Planning has now developed a draft Physical Planning Bill
2014. The bill proposes the following development control procedures. A person
seeking development permission should apply to the relevant planning authority
(meaning the Director General of Physical Planning, a county director of physical
planning, a city director of physical planning, a municipal director of physical
planning, or a city or municipal board of management depending on the location
of the proposed development). 303 Where the proposed development requires
compliance with the provisions of another written law (such as obtaining an EIA
license under the Environmental Management and Coordination Act), the
applicant must comply with the provisions of that law before making the
application for development permission to the planning authority. 304
Once the planning authority receives the application, it has seven days to
share the application with relevant agencies (such as land survey, roads and
transport, agriculture, health, public works and utilities, and environment and
natural resources) to review and comment on it. 305 These agencies have fourteen
days to submit their comments on the application to the planning authority. 306
The planning authority then makes a decision on the application: it can grant the
development permission and attach conditions to the grant, or refuse to grant
development permission, or defer the decision to grant or refuse the
development permission for a period, in which case it must specify its reasons
for deferring its decision. 307 In making these decisions, the planning authority
must consider the relevant physical development plan, the provision for social
Ibid.
Physical Planning Bill 2014, section 62.
304 Ibid, section 62(5).
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amenities such as health facilities, the comments of relevant agencies, and any
special conditions stipulated in a lease where the proposed development
concerns a leasehold property. 308
A person aggrieved by the decision of a planning authority, whether he or she
is an applicant or an interested party, may appeal to the relevant Physical
Planning Liaison Committee within thirty days of the decision. 309 The bill
proposes the establishment of two categories of committees: National Physical
Planning Liaison Committee, and a Liaison Committee for each County. 310 The
National Physical Planning Liaison Committee consists of the chairperson of the
National Land Commission (as chair), the Director General of Physical Planning
(as secretary), representatives of various agencies of the National Government,
and representatives of private sector associations, association of architects,
association of physical planners and the Law Society of Kenya. 311 Conversely, the
County Physical Planning Liaison Committee consists of the County Chief Officer
in charge of physical planning (as chair), the County Director of Physical
Planning (as secretary), and other professionals appointed by the Governor. 312
The relevant committee must hear and determine the appeal within fourteen
days of the appeal being filed. 313 [Section 85 of the bill provides that the
committee “shall hear and determine an appeal within thirty days of the appeal
being filed and shall inform the appellant of the decision within fourteen days of
making the determination]. These committees make decisions by a majority vote
of the members present and voting; the chairperson casts the deciding vote in
case of a tied vote. 314 Appeals from these committees lie to the Environment and
Land Court, whose decision “shall be final.”315 Further, the Act empowers the
Environment and Land Court to hear and determine all disputes relating to
physical planning before the establishment of the physical planning liaison
committees. 316

Ibid, section 65(1).
Ibid, section 65(5).
310 Ibid, section 79.
311 Ibid, section 80(1).
312 Ibid, section 82(1).
313 Ibid, section 65(5)
314 Ibid, section 84(3).
315 Ibid, section 65(6).
316 Ibid, section 99.
308
309

53

The bill can be faulted for perpetuating the status quo, in the sense that
residents associations are still not represented in the liaison committees, which
continue to be dominated by government actors and development control
experts. Nevertheless, unlike in the past, the bill proposes that planning
authorities will handle development control applications exclusively, meaning
that county assemblies will play no role in the process. The bill therefore seeks to
shield the process from political interference. Further it seeks to ensure that the
planning authorities are accountable for the exercise of their powers by giving
those aggrieved by their decisions a right of appeal. And it establishes timeframes within which planning authorities should make their decisions, which
promises to enhance the efficiency of decision making in development control.

IV. Conclusion
Although there has been greater public participation in local government
decision-making since the Constitution of 2010 came into force, participation
remains ineffective due to two main reasons. First, there are no minimum
procedures for public participation or participation thresholds, with the result
that county governments merely seem to be paying lip service to public
participation. As we have seen, courts now take the view that a county
government fulfills the constitutional requirement of public participation where
it gives the public a reasonable opportunity to know about the issues and have
an adequate say. In practice, however, it is not clear what constitutes a
“reasonable opportunity” or an “adequate say.” According to the courts, a county
government satisfies the notification requirement if it carries out advertisements
in the daily newspapers, and satisfies the public participation requirement if it
holds a minimum of two stakeholder forums. A need therefore arises to
interrogate whether such advertisements reach the targeted public, and whether
the stakeholder forums are administered in a manner that facilitates
deliberation, and ensures that the views of the affected public are considered in
the final decision.
As far as rule application is concerned, the required laws have not been
enacted, with the result that county governments are operating in an ad hoc
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manner. In the case of trade licensing, and as was the case in the old order,
informal traders largely continue to be denied administrative justice rights that
are available to formal businesses. In the case of the latter, a number of counties
are now automating their decision-making processes, with a view to minimizing
the discretion of licensing officers and opportunities for corruption. The
administration of the development control regime is perhaps more worrisome,
given the absence of a legislative framework. The counties have adopted
different approaches to administering development control, w hich lack
mechanisms that would facilitate accountability in the exercise of power.
Nevertheless, the physical planning bill promises to remedy this gap, even if it
perpetuates the old regime in some respects, particularly with respect to
denying residents association representation in the critical liaison committees.
Finally, it is not clear whether or how, in the past, the liaison committees
reacted to adverse judicial review decisions, and whether those decisions had
any impact on their subsequent administrative practices.
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