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PREFACE 

This project constitutes nothing more than a discussion document of all of 
those who read it. However, it also constitutes nothing less than a genesis to 
substantive policy formulation in respect of foreign direct investment ("FDI") 
in South Africa. This document has been written in a near vacuum of 

published material on the topic of FDI in South Africa. For this reason its 

contents manifest a blatant lack of "correct" order through which they are 

analysed and discussed. This should indicate that the discussion FDI in South 

Africa does not as yet possess form. Indeed, an underlying objective of this pro- 

ject is that it will ultimately lead toan informed debate on the issues which it 
introduces. 

Two major themes run the length of this document. The first is FDI promotion 
and the second is "guidance" policy. 

As far as can be ascertained, this is the first time in which the issues of FDI pro- 
motion have been analytically described in the South African context. It appears 
that the mechanics of investment promotion area not well understood at 
national level, although there has been an attempt by the current government 
to institutionalise some form of promotion agency. This document has endeav- 

oured to show that FDI promotion constitutes a carefully structured programme 

(based on international experiences). However, what this project has made little 
effort to accomplish is the resolution of the issues which relate to the powers 
reserved to the provinces in respect of investment promotion. Obviously, this is a 

crucial area for national policy to consider, since it will determine whether or to 
what degree existing and future localised development corporations and similar- 

ly disposed institutions will be free to promote FDI. 

The other area of policy to which this document has sought to make a contribu- 
tion is that which relates to the relationship between the State itself and 
transnational corporations, supposedly the leading vehicle of FDI. Traditionally, 
investors towing large and important potential investments have negotiated 
special concessions directly with the responsible Minister concerned. This has 

meant that such negotiations — at the political level — have not necessarily lead to 
the maximization of benefits to the South African economy and society from 

important investments. For this reason, this document has recommended that 
the process of negotiation should instead be institutionalised in the proper con- 

text. This document has endeavoured to describe the institutional framework 
and substance of bargaining between the national government and transnation- 
al corporations. 



PURPOSE AND NATURE OF PROJECT 

1. THE PURPOSE AND NATURE OF THE PROJECT 

The primary purpose of this project is to elucidate the law and policy of inward foreign direct 
investment ("FDI") in South Africa. Remarkably, although possibilities of renewed direct interna- 
tional investment in South Africa loom brightly on the horizon, very little local attention has 

been given thus far to the formulation of policy on the issue. For this reason, this project serves 

as an introduction to a South African policy on FDI. 

In the final analysis, whether or not a national policy will necessarily lead to increased levels of 
FDI inflows is obviously an issue of great significance at this time. However, of arguably greater 
significance to the process of democratisation and national economic upliftment in South Africa 
is a policy which goes beyond the attraction of FDI to optimise the qualitative contribution 
which FDI can make to the South African economy. This project explores these considerations. 

Although this project has attempted to address some of the more salient legal issues bearing 
upon FDI, no endeavour has been made to duplicate existing work on the laws of South Africa 
which relate to FDI.1 It is obvious that every law which affects the economic rights of investors 
will have some bearing on the decision to invest. For this reason, the issues explored in this pro- 
ject have a primary and direct impact on the investment decision-making process, with special 
emphasis on their implications for the development of national policy. 

While this project has not attempted to explore the possibilities which "law and economics" 

presents, 2 it is at this time in South Africa's development for lawyers and economists alike to 
realise that the "framework of laws provides the mechanism by which most economic policies 
must ultimately be implemented." If the framework of laws provides the mechanism for 
change, economics must provide the context and logic of change. In other words, laws must 
extend from an economic paradigm and legal policy must, by definition, serve an economic ide- 

ology. For this reason, the relationship between law and economics in this sense is a necessary 
one, and thus should attract more attention from policy-makers than it has in the past. 

It should be pointed out at this stage that this project has not attempted to cover subject-mat- 
ter which the author believes to constitute distinct and separate areas of examination. Principal 

among these are export processing zones, regional co-operation and integration, and mergers 
and take-overs. Although these three areas by no means exhaust the list of issues that requires 
further research and evaluation, they are of crucial significance for FDI policy-making. However, 
these studies shall be left for a later date. 

A comprehensive oveneew of The laws relating to foreign invesThent has already been unde,taken. See Amistrong Foreign In vest ment in South Africa: 
The Legal Framewo,lc Commissioned by The United Nations Commission on T,ansnational Co,porations in Conjunction r.ith the ANC and COSATU, 
October, 1991. 

2. See for instance, Botha "The lnco,po,ation of the 'Economics of LaW into University Law Cunicula" 3(3)1992 Stellenbosch Law Review 319. I ii4sh to 
thank MrDerekBotha, Depadment of Acoounting, University of Cape Tovm, fora heoM discussion on law arid economics," 22 September, 1993. Our 
mutual condusion is that predictive models for assessing the economic welfare functions and optimalities of laws, while necessaiy, especially In macro- 
economic conteds, are too complex to be explored in the present endeavou, Therefore, this pro ject series at least the function of describing and 
defining the legal issues more exactly for such assessment If itshouki become a viable possbility in future. 

3. lbki 324. 
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DEFINITION OF FDI 

2. THE DEFINITION OF FDI 

FDI can be defined as the establishment or purchase of a commercial enterprise in one coun- 

try by residents of another country. A more particular definition is offered by the International 

Monetary Fund which defines FDI as 

"investment which is made to acquire a lasting interest in an enterprise operating in an 

economy other than that of the investor, the investor's purpose being to have an effective voice 

in the management of the enterprise." 

The primary source for South African investment statistics is the South African Reserve Bank 

("SARB"). For this reason, it is important to note that the SARB bases its calculations on a partic- 
ular definition of foreign direct investment. The SARB defines any investment made by a for- 

eigner in a South African enterprise as a foreign direct investment, if it comprises: 

R ownership of a branch or participation by foreigners in a partnership in South Africa; 

U ownership of at least 25 per cent of the voting rights in an organisation in South Africa by 
one foreign resident or several affiliated foreign residents; 

• ownership of at least 50 per cent of the voting rights in an organisation in South Africa by 
various residents of one foreign country; and 

• ownership of less than 25 per cent of the voting rights in an organisation in South Africa, if 
the foreign residents are nevertheless able to exercise an effective say in the policies of the 

organisation, as, for example, in terms of royalty and management agreements. 6 

This definition of FDI recognises that an effective say in an organisation by an investor is facili- 

tated only if the investment constitutes equity control of the enterprise. It is important to note 

that although the aforegoing definition of FDI has currency in South Africa as far as the SARB is 

concerned, the same definition does not necessarily control in all contexts. 8 

• For this reason, a national uniform definition of FDI should be formulated and adopted by 

government. This recommendation is based primarily on a concern that industrial develop- 
ment planning and statistical measurements and evaluation of FDI's role in the Southern 

African economy are or should be integrated activities. Uniformity in the administration of 

policy is an important consideration, especially when each government department has its 

own objectives and administrative function. The co-ordination of a single policy will therefore 

necessitate the adoption of a uniform set of definitions for the same terms. 

4 IMFBa!ance of Payments Manual (4th ed. 1977) pars. 408, 136. 

5 The term 1oreignermeans a domsciliar/ of any onunt,y outside the Southern Afncan Common Monetary Area. 

6South African Reserve Bank Quarteily Bulletin March 1993 Supp., 3 

" See, Van derMerwe and Baster South Africa's Balance of Payments: Sources, Methods and Reliability SARB Occasional Paper No 3 (January1991), 11. 

8The Board of Regional Industrial Deveiopment for instance, uses a one-third equity ownership in a productive enterprise to ea,rna,kit "foreign-owned 
Various interviews ileth Board members. 
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TRENDS IN FDI INFLOWS 

3. TRENDS IN FDI INFLOWS 

Globally, FDI flows are concentrated in the Triad, comprising the United States, the European 
Economic Community and Japan. The Triad accounted for about 70 per cent of world inflows 

and 83 per cent of world outhows of FDI in 1989. The total cross-holdings of FDI stocks within 
the Triad amounted to about US$572 billion during that period. It is expected that the trend 

toward concentration will increase. 

Figure 3.1 illustrates the Triad and lists those economies "adopted" by members of the Triad 

in terms of the average annual investment flows to them. 10 Although South Africa is not men- 

tioned, Table 3.1 and Figures 3.2 and 3.3 confirm that the EEC is the primary source of foreign 
direct investment flows to South Africa. In 1991, the EEC was the source of approximately 
73 per cent of the foreign direct investment stocks of South Africa. 11 Moreover, it appears that 

the EEC is the source of about 70 per cent of the total number of TNCs presently established in 
South Africa. 12 

In 1990, total world FDI inflows amounted to US$184 billion. During this period, South Africa 

experienced a net increase of direct investment capital of approximately $444 million, or 0,0024 

per cent of the world total. 13 

What are the implications for South Africa? It is indeed very difficult to relate the trends of FDI 

inflows into South Africa with those of FDI outflows from the developed coutries which consti- 

tute the major global sources of investment capital. There is little doubt that international eco- 

nomic sanctions against South Africa since the early 1970's have distorted this relationship, mak- 

ing it well nigh impossible to analyse the "natural" attractiveness of South Africa as an invest- 

ment location. It would be unfair therefore to test the viability of South Africa's investment 

incentives (broadly defined) in respect of FDI inflows when it is clear that the rate of FDI flows is 

affected significantly by political factors. 14 Although the official international sanctions regime 

may have been one specific political factor, the sanctions period itself was characterised by civil 

unrest and it is assumed here that the latter had a more direct impact on the rate of FDI inflows 

to South Africa. 

Indeed, from a policy point of view it is important to note that as a rule FDI inflows are more 

sensitive to political than economic circumstances. 15 In South Africa's case, therefore, the for- 

mulation of policy instruments to capture some of the potential benefits of global trends in FDI 

flows is an exercise with limited positive consequences. However, this is not to suggest that the 
exercise is a pointless one. The unstable political process underway in South Africa, punctuated 
as it is by civil insurrection, is expected to drive South Africa to a state of "normalisation" in 

respect of both its international economic relations and its domestic state of affairs. 

9. See UN World Investment Report 1992. 

10 UN World Investment Report 1992,33. 

1 SARB Quarterly Bulletin (June, 1993). 

12 ECOSOC List of Transnational Go, po,ations v4th Interests in South Afrlca (30 March, 1993). The total number of TNC established in South Afrioa 
was approxlmatey 500 as at the beginning of 1993. This calculation is based on equity hokings of not less than 10 percent. The EEC countnes r> 
resented in this list are Belgium, Austria, France, (ennany, the United kingdom, Itaty, Luxembourg, the Netherlands, Portugal and Spain. 

13 This percentage was calculated as followa:Change in LA'S foreign liabilities from 
19.1990 = R1331 million or $446 million, using exchange tate of $1 = R3.$184,000'$446= 0.0024 per cent. 

14 See Cooper The Impact of Foreign Direct Investment on Post- War South African Ecenomic Development, PhD Thesis, UCT (1992) 236. 

15 Cooper The Impact of Foreign Direct Investment 241. 



• This means that the potential benefits of global flow patterns should nonetheless be assessed 

in order to evaluate whether or not South Africa is "losing" capital to other developing coun- 

tries. 

At least the South African authorities should be mindful of the fact that the African continent is 

losing capital to the East, South and South-East Asia, Latin American and Caribbean countries. 

However, inflows of FDI to developing countries grew by 7 per cent in 1990. 16 This recom- 

mendation has important implications for South Africa's regional and continental integration, 
since Africa's continued marginalisation as a target of international investment capit& is a phe- 
nomenon that should be factored into the debate over FDI policy. 

TRENDS IN FDI INFLOWS 

Relative geographic contribution of FDI to South Africa 

Year 

(%) 1975-1991: 

EEC 
Non — EEC 

Europe 

1975 

1976 

N&S 
America 

64.4 

63.8 

Africa 

1977 

7.2 

7.8 

Asia 

24.4 

Oceania 

63.0 

1978 

24.5 

8.2 

1.9 

1.7 

62.2 

1979 

24.0 

1.2 

1.3 

8.6 

62.7 

1980 

0.9 

0.8 

2.6 

23.7 

9.5 

63.6 

1.2 

1981 

3.5 

23.6 

8.6 

0.7 

62.6 

1.2 

1982 

2.6 

23.7 

8.3 

0.6 

0.8 

63.3 

1983 

1.8 

25.5 

0.8 

8.4 

64.4 

1.1 

1984 

1.5 

24.8 

8.4 

1.0 

63.9 

1.0 

1985 

0.9 

23.0 

7.3 

1.1 

65.4 

1.4 

1986 

1.7 

25.0 

7.4 

1.1 

66.5 

1.2 

1987 

1.7 

23.5 

8.6 

1.2 

66.4 

1 .1 

1988 

1.7 

21.4 

9.7 

1.0 

67.2 

1.0 

1989 

1.2 

20.7 

10.7 

0.9 

72.6 

1.2 

1990 

1.5 

18.8 

12.0 

0.9 

72.6 

1.1 

1991 

1.8 

13.1 

12.4 

0.7 

73.0 

0.9 

0.5 

11.9 

12.5 

0.5 

1.2 

1.4 

11.2 

0.6 

1.0 

1.6 

0.7 

1.0 0.7 

16 UN WaNd Investment Repo,t (1992)16 



Foreign-direct-investment cluster of Triad members, 1986-1989 
(Economic in which one Triad member dominates 

average annual investment inflows) 

Asia 

Argentina 
Bolivia 
Chile 
Colombia 
El Salvador 

Guatemala 
Mexico 
Panama 

Paraquay 
Venezuela 

Bangladesh 
Pakistan 

Phillippines 

Papua New Guinea 
Sauda Arabia 

Singapore 
Taiwan Province of China 
Thailand 

TRENDS IN FDI INFLOWS 

Latin America Other 

Other Latin America 

Czechoslovakia 

Hungary 
Poland 
USSR 

Yugoslavia 

Brazil 
Asia 
India 
Sri Lanka 
Viet Nam 

Asia 
Republic of Korea 

Other 
Fiji Africa 

Ghana 
Morocco 
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POLITICAL DYNAMICS OF ECONOMIC POLICY 

4. THE POLITICAL DYNAMICS OF ECONOMIC POLICY 
FORMULATION IN SOUTH AFRICA 

Although the administrative responsibilty for implementing policy remains with the South 

African government, the National Economic Forum (NEF) is the current locus of economic policy 
reformulation in South Africa. Represented there are the interests of government, the formal 

business sector, and organised labour, represented by the Congress of South African Trade 

Unions ("COSATU"). The ANC has observer status at the NEF, and thus its current role in direct- 

ly reshaping South Africa's economic future is somewhat limited. For this reason, the ANC's 

exclusion from formal participation in the NEF process, according to some, threatens the long- 
term stability of the process of economic policy formulation during this period of transition. 17 

The continuity of economic policy, as the powers of government are shifted onto an incum- 

bent government, is an issue of critical importance to investment planning in general. But more 

particular is the concern of foreign investors who must depend not merely on a stable economy, 
but on the long-term continuity of national economic policy. From a policy perspective, it is not 

enough merely to promise stability, continuity and viability of economic policy. A concerted 
effort must be made to articulate a view clearly so that market signals are projected without con- 

tradiction and confusion. 

Government's negotiation and conclusion of agreements on a wide-ranging list of issues 18 

with organised labour and the formal business sector, within a year of democratic elections, 

could, it is feared, be undone by a new government whose policies on the same issues diverge. 
However, a number of considerations militate against such fears. 

Firstly, although the ANC is excluded from direct NEF negotiations, its economic agenda is in 

many respects compatible with that of the present government. Also Mr Derek Keys has estab- 

lished the Economic and Technical Committee "ETC") in which issues of national economic 

import are resolved through the active participation of the major political parties and organisa- 
tions. According to Mr Keys, the ETC is the "government" representation at the NEF. 19 The 

ANC's chief position on the ETC appears to compensate for the fact that it sits as an observer at 

the NEF. 

It seems therefore, that the ANC is the government's principle partner in economic policy for- 

mulation, and from this point of view, it seems highly unlikely that an ANC-led government after 
the expiration of the five years of a government of national unity will derogate significantly from 
its current course. The relationship between the ANC's Department of Economic Planning 

("DEP") and the government's Ministry of Trade and Industry and Economic Co-ordination has 

already taken on a structured form. Of significance in this respect was the ANC's establishment 
of a second-tier of negotiations with South Africa's international creditors with the permission 
and patience of Mr Keys. 

Secondly, there exists a strong and dynamic alliance between the ANC and COSATU. In many 

ways, COSATU is the ANC's representative negotiating partner at the NEF. For this reason, the 
ANC's position on economic affairs is represented at the NEF on two levels: through the ETC and 

through its relationship with COSATU. It is therefore difficult to imagine that the ANC, as gov- 

17 See Ryan "ANC Exclusion Bodes Ill for Economic Policy" Business limes, July11, 1993,4. 

18 Such issues include public iks programmes, state proa,rement policies, collective bargaining and job secu,lty. 

19 Steya 1(eys Shows Why Shill is the Wrong Man for the Job"Business Day, 29 October, 1993, 102 



POLITICAL DYNAMICS OF ECONOMIC POUCY 

ernment, would easily depart from the industrial development policies which it was partly 
responsible for formulating. 

However, the ANC/COSATU alliance is in some respects fragile. Although the ANC requires 
the electoral support of COSATU's 1.2 million members, their respective visions remain at odds 
on the eventual role which labour will play under the new dispensation. The limitations which a 

future ANC-led government may place on the freedom of organised labour to pressure industry 
to increase wages, when the rate of productivity is declining or stagnating, is one area of con- 

cern. 20 COSATU's concerns focus on the necessity to redress historical imbalances, with specific 

emphasis on affordable housing, health care, free and mandatory education and living wages for 
all, 21 despite severe economic constraints to growth. 

These concerns suggest that labour's distrust is of government per se and of the politics of 
institutional restructuring, and not necessarily of the ANC in particular. The NEF presents 
COSATU with an opportunity to secure its role within the context of government policy. In this 

regard, the status of the NEF under a future dispensation remains in dispute. Obviously, COSATU 

has a vested interest in having the NEF become a policy-making statutory body, thus securing 
for organised labour a central decision-making role in economic policy formulation. The formal 
business sector appears to support COSATU's lobbying efforts, at least as far as NEF's future sta- 

tus is concerned. Government, on the other hand, wishes to retain its decision-making autono- 

my, with the NEF remaining as an economic advisory body. It would appear that the ANC 

tacitly supports the present government on this issue, as the existence of dual policy-making 
bodies has obvious adverse administrative problems for government. 

At any rate, it makes sense to view the domestic economic debate as a political debate. 23 The 
fact that public policy is a creature of the political dynamic, through which elites formulate poh- 
cies predicated on pragmatic self-interest, may explain COSATU's apprehensions. Therefore, 
whether and to what degree theoretical economic policy will find its way into administrative 

action depends on the outcome of the political debate. 24 A great deal of effort has been 

expended by every party and political organisation with a vested interest in economic empower- 
ment to fashion its own economic manifesto. And every endeavour has, in turn, been predicat- 
ed on a general expectation (and hope) that the outcome of the economic debate will be in its 

own favour. 

20. See Robertson "Clash that is Bound to Happen" The Argus, September14, 1993,6. 

21 See Jankowitz "ANC Agrees in Plinciple to Adopt COSATVs Reconstruction Programme" Business Day, September13, 1993. 

22. See, for instance, Ensor "Dispute over Economic Fomm's Future Status" Business Day 22 October, 1993,9. 

23. ProfessorRobertSchnre states in this regard that: 
"the so-called "economic debate" is, in fact, a political debate. Public policy is rarey, if ever, based exclusively upon technocratic expertise and theo- 
retical knowledge. In al/societies economic policy/s formulated by political elites within a political context Objectives such as getting re-elected, 
rewarding allies, and punishing opponents are often more Important in shaping poilcy than ,eutral' economic objectives such as macroeconomic sta- 
billty or economic effeaciency." 
Schnre "The Economic Debate and the Politica of Unreasorr October1992 South Africa International 7175. 

24 7olitical debate" it is meant the process of defining the nature of the political leadership, Its organisation, and its role (v/s-a-via the major institutional 
o,ganiSations of sociely. that is, business and labour) in the administration of affairs. 

11 



ROLE OF FDI IN THE SOUTH AFRICAN ECONOMY 

5. THE ROLE OF FDI IN THE SOUTH AFRICAN ECONOMY 

The present government's Normative Economic Model ("N EM") of March 1993 25 states it 

primary objective as follows: 

"What is envisaged is a process of structural adjustment in the developed market economy and 
the reconstruction of its less developed socio-economic framework, in partkular the equitable 
access of all South Africans to all opportunities in the economy. The main product of this trans- 
formation is expected to be the generation of a growing, high quality income per capita, sus- 

tained by the beneficial participation of all South Africans."26 

The "new paradigm" of South African economic functioning, as far as government sees it, 
must fulfill the roles of both economic growth and of social development. From a macro-eco- 

nomic policy perspective, there is a great degree of congruence between the ANC and the pre- 
sent government in this regard. But this is congruence at the level of vision, not necessarily at 

the level of approach, administration and implementation. Notwithstanding this area of possible 

divergence, a number of common considerations are central, especially as they relate to the role 

of foreign direct investment in a post-apartheid South Africa. 

South Africa requires foreign investment to the extent that it can "contribute to the primary 
goals of economic policy: to create jobs, and to improve the quality of life of the population as a 

whole, especially the very poor." 27 This suggests that the necessity for and role of foreign 
investment is harnessed to a policy of social, industrial and economic development. Generally 

speaking, however, the principle remains that foreign capital, whatever its form, is important as 

it can supplement domestic savings to finance domestic investment, as well as to cushion shocks 

to the current account when foreign reserve stocks are low. However, this is not to say that 

FDI has in fact supplemented domestic savings in South Africa. This is a point dealt with further 
below. 

• From a policy perspective, one cannot overemphasize the fact that the role of FDI in South 

Africa's economy must be determined by factors endogenous to it. In other words, a South 

African FDI policy must be moulded on the contours of the South African economy and 
should not be based principally on trends which are observed and reflected in foreign experi- 
ence. For this reason, it would be instructive to outline some of the broader aspects of the 
South African economy. 

It is important to note, first of all, that South Africa's economy is driven by the private sector. 

The private sector's contribution to GDP has been in the order of a continuous 70 per cent. 
Economic growth in South Africa has not, however, followed a pattern of consistency, as annual 

25. MinlstiyofRnance The Key Issues in the Normative Economic Model (March 1993)[NEMJ The NEM was constructed Jointly by the Central Economic 

Advisory Seivice, Special Advisor to the Mirsster of Rnance, the South African Reserve Bank, several go vemment departments, the lndustnal 

Development Coiporat ion and the DevekpmentBankofSouthemAfrica. Although MinisterDerekKeys refers to the NEM memorandum as "a 
macro-economic exercise for public discusslon...(and not) a programme proposal from government," it has been suggested that it coukibe construed, 
rather, as a political document, embodying "the essence of free maiket liberalism, which could be the counter to the strong brew that may be fotihcorm 

tog in the New South Afnca.'Osbom "The Normative Economic Model" August 1993 Nedbank Quarterly Guide to the Economy. 

26 NEM, 1. 

Hirsch "Inward Foreign Investment in a Post-Apartheid South Africa - Some Policy Considerations" July1992 South Africa International 39. MrAlan 
Hirsch Ac Deputy-Director of the Trade Polky Monitoring Project (of the Development Policy Research Unit) at the University of Cape Tonci. He holds 
the trade andinvestmentadvisor/portfolio fortheANC's Department of Economic Planning, and he represents the ANC at the National Economic 
Forum. See also the Report of the National Economic Forum Long Term Waiting Group (L7WG) to the NEF Plenary, 5 July1993, fora more specific 
enumeration of soon-economic objectives of a rsatlonaldevelopment policy. 

2& See Kahn South Africa's Exchange Rate PoIicy Lessons from the Past Economic Trends Research Group Woiking Paper No. 15(1992)15. 

29 World Bank South Africa: Economic Performance and Some Policy Implications February 1993,16. It should be noted that the present author is using 
a final draft of the World Bankstuo'y. 



ROLE OF FDI IN THE SOUTH AFRICAN ECONOMY 

GDP growth patterns have been more influenced by internal and external shocks than by the 
normal business cycle. 30 The political environment of South Africa's economy seems to have 

had the greatest impact on growth, albeit the fact that such impact has itself not been consis- 

tent. While the effects of the Sharpeville riots in 1960 appears to have had little negative impact 
on GDP (with growth rising to 1965), GDP quickly declined after the Soweto uprising in 1976 

and the debt-standstill of 1985. 

Despite a slight recovery between 1986 and 1988, hightened political uncertainty and 

increasing social unrest have substantially contributed to the subsequent decline in economic 

growth. 31 A serious contraction of national economic output since 1989 is reflected in the sud- 

den decrease in real GDP per capita. This can easily observed in Figure 5.1. Of great signifi- 
cance, both from an historical and policy perspective, is the fact that GDP growth has been 

intermittantly stimulated by surges in gold-price values 32 (as between 1974 and 1975 and 

between 1979 and 1980 and again in 1993), but demand-led growth in GDP has not been 

caused by factors associated with secondary production. This phenomenon underscores the 
central emphasis of an industrial (and investment) policy on higher added-value, export-led 
growth. 

Another serious realisation is that South Africa's growth performance cannot be fully explained 
in terms merely of reduced investment. The question as to "why high investment levels over 
much of the period, 1965-91, failed to generate a more satisfactory growth performance" calls 

for answers "clearly of vast practical importance as they should provide guidance as to how 
South Africa's growth performance may be improved in future." In other words, the growth 
patterns of capital-stocks alone are not sufficient to explain fully the progressive decline of GDP, 
which peaked in 1967! 

According to a recent World Bank study, two major reasons exist for South Africa's declining 

growth. The first reason is the fact that investment in the private sector is stimulated largely by 
public investment. Because this correlation has caused an allocation of capital into sectors with 
much lower-than-average output-capital ratios and higher-than average capital/labor ratios, lev- 
els of growth as well as employment have declined. 

The second major reason for declining growth encompasses factors related to the labour mar- 
ket. Black wages have been steadily rising; the growth of employment and output has been 

slow; the skill endowerments of the workforce have grown slowly and labour-productivity loss 
has grown due to the legalisation of unions and their subsequent striking patterns. 

The decline in South Africa's economic growth has had an undeniably adverse impact on FDI 

flows to South Africa. Although the onset and persistence of international economic sanctions . World Bank South Africa: Economic Peiformance (1993)16. 

31 World Bank South Attica: Economic Pei1ormare (1993)16. 

World Bank South Africa: Economic Performance (1993)16. 

World Bank South Attica: Economic Performance (1993)17. See also, fora critical appraisal of the relationship between rates of labour productMty 
and the undenitilisation of capita/in SOUth AThcas manufacturing sector and the stagnation in growth, McCarthy "Structural Deveiopment of South 
African Manufacturing Industry-A Policy Perspective" 56(1) SAJE 1. . World Bank South Africa: Economic Performace (1993)35. 

35 This pattern has been acoompanied byan ovennvestment in the parastatal sector. World Bank South Africa: Economic Performance (1993)39. 

36 World Bar* South Africa: Economic Performance (1993) 43. This stur.ty indicates that 'Increased union activity, as measured by strikes perAfrican 
empioyee, may ha ye raisedAfilcan real wages by as much as 15 percent between 1979, the year of legalization of African unions, and 1990. This 
effect is equivalent to an average annual real wage increase of 1.27 percent. The decline and eventual abolition of the apartheid system of influx con- 
trols also seems to have raised African real wages, and its estimated that this led to an increase in the African real wage of 9.4 percent between 1975 
and 1985. an annual increase of about 9 percent" Ibid, at 46. 
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ROLE OF FDI IN THE SOUTH AFRICAN ECONOMY 

may have served as a convenient pretext for disinvestment from and for restrained new FDI to 
South Africa since the mid-i 980's, waning economic growth of the South African economy and 

the increasing political and social instability of its investment milieu may well have been the pri- 

mary reasons. Since 1985, the collapse in the international value of the rand, the government's 
declared seven month moratorium on foreign debt repayments, the persistence of high inflation, 
and increasing civil and industrial unrest added to South Africa's loss of appeal as an investment 

location. 

In the case of the United States, perhaps the mandatory disclosure requirements of the Fair 

Labour Standards Act (which became effective on January 1, 1986) and the over-politicisation of 
continued investment in South Africa motivated (primarily) American companies to disengage 
from transparent commercial ties with South Africa. However, on the whole, it appears that 
sanctions had been a secondary cause for disinvestment. It has been observed in this regard 
that 

"ftJhe exodus of foreign companies from South Africa was not a simple response to the political 
costs of involvement with Pretoria. It was also the result of rational cakulations of profit mar- 

gins, though these were clearly influenced by adverse political events... While the anti-apartheid 
lobbyists claimed a political victory, in fact hard-headed economics and not morality had 

proved the stronger motive force." 

• However, it should be stressed that mere increases in levels of FDI should not be a primary 

policy focus. 

It has been generally agreed that there has been an historical tension between foreign invest- 
ment and economic growth in South Africa. If domestic savings drives economic growth 
through industrial development, then foreign investment per se cannot be said to have had a 

positive impact on growth. In other words, new capital inflows have had a consumption, rather 

than a trade stimulating effect on the South African economy. 

It also appears to be the case, based on the use of econometric modelling, that the growth 

elasticity of foreign capital is low. This means that capital inflows do not have a great propensity 
to cause large changes in average real economic growth per annum. This is explained by the 
fact that the marginal efficiency of capital is low, and therefore relatively small amounts of for- 

eign capital inflows will not have a marked impact on industrial expansion, the reduction of the 

unemployment rate or similar factors directly bearing upon the rate of economic growth. 

Also, increases in FDI do not necessarily mean increases in actual capital inflows. This point 
underlines the importance of defining the term "FDI flows." If the number of new company 
entries into the South African market, or joint ventures with 25 per cent foreign equity owner- 

ship/and or control are counted as direct investments, it may be misleading to believe that there 

has been a corresponding introduction of net foreign exchange equity amounts into the coun- 

try. 

. Holland Disinvestment, Sanctions and the European Community's Code of Conduct in South Afnca88(353) 1989 African Affairs 
529 532. 

38. See Suckling 'Foreign Investment and Domestic Savings in the Republic of South Africa 1957-197243 (1975) S4JE27. 

39. Cooper The Impact of Foreign Direct Investment 149. 
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• Whether or to what degree each FDI project positively adds to domestic savings is therefore 
an issue of crucial significance. 

It appears that the majority of foreign-owned firms established in South Africa finance their 
investments from local sources, either through the raising of local debt finance or through the 
reinvestment of domestic earnings. ° Therefore, the contribution which FDI has made to 
South Africa's foreign exchange reserves appears to have been less than one might have 

desired. 

• The extent to which South African affiliates of foreign TNCs have added to South Africa's for- 
eign debt burden (through international borrowing) is an area of importance to policy-makers. 
However, no figures are available to allow for analysis in this regard. 

• In conclusion, it appears that the impact of FDI on the South African economy has been, as a 

general rule, relatively insignificant. The emphasis of policy on the quality of FDI rather than on 
its sheer magnitude is thus not misplaced. However, there is little doubt that the return of for- 

eign multinationals could assist markedly with South Africa's commercial reintegration in over- 
seas markets. This means that a co-ordinated marketing strategy should seek to bring with- 
drawn companies back, while a national pro-active WI policy should endeavour to increase 

the efficiency of foreign capital in its positive impact on economic growth. 

. Cooper The Impact of Foreign Direct Investment 151. 

El 



6. FDI AND INDUSTRIAL DEVELOPMENT 

R billion 
Year GDFI GDP 
1975 7846 26646 
1976 9046 30020 
1977 9312 33263 
1978 10087 38247 
1979 12015 45772 
1980 16040 61328 
1981 19738 71080 
1982 22459 80531 

1983 24498 91457 
1984 26209 107221 
1985 28715 123126 
1986 28707 142135 
1987 31497 164524 
1988 39381 198063 
1989 48575 233428 
1990 52957 264203 
1991 53668 297895 
1992 52060 327068 

Figure 6.1: Graph comparing the GDFI/GDP ratio 
ment/GDP ratio. 

GDFI/GDP 
29.4 
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to the foreign direct invest- 

The information contained in Table 6.1 

shows that total fixed investment as a percent- 

age of the gross domestic product has 
declined steadily during the last two decades. 
The sudden increase in investment between 
1988 and 1990 is attributable, for the most 
part, to the Mossgas project which cost an esti- 
mated Ri 1 billion. However, of crucial signifi- 
cance to the interpretation of this data is the 
degree to which fixed investment has con- 
tributed to the expansion of the productive 
capacity of South African industry and on the 
other hand, the degree to which it has 

merely replaced worn-out machinery and 

equipment. 41 It does not appear that this 
issue has been resolved with any precision. 

FDI AND INDUSTRIAL DEVELOPMENT 

The decline in economic growth in South Africa reflects a serious deterioration in the gross 
domestic fixed investment/GDP ratio. See Table 6.1 and Figure 6.1. 

TABLE 6.1 

Nominal gross domestic fixed investment ("GDFI"), 
GDP and GDFI/GDP 

6.1 

Graph comparing the GDFI/GDP ratio to 
the foreign direct Investment/GDP ratio 
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41.See Neciank Quarte,Iy Guide to the Ea'nomy November, 1993. 
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The Normative Economic Model, for instance, has recommended that the ratio of total fixed 

investment to GDP should grow from 15.9 per cent in 1992 to 23.1 per cent during the next 

five years as a necessary (but not sufficient) precondition for the stimulation of adequate growth 
of at least 4.5 per cent per annum. 42 The NEM also recommends that total private sector 

investment in relation to GDP must grow from 11.4 per cent to 15.3 per cent during this period, 
and that private manufacturing investment to GDP must grow from 3.5 per cent to 
5.3 per cent. 

• However, it is crucial to view the quantitative aspects of economic growth in terms of qualita- 
tive development, especially in respect of FDI. Thus, increases in investment levels in manu- 

facturing, for instance, must be accompanied by general improvements in the rate of manu- 

facturing productivity and by appropriate business management strategies that adapt to 

changes in the relative cost of capital and labour use. 

Of immense importance to South Africa's stability is the issue of unemployment, which has 

increased from 39 per cent in 1988 to 46 per cent in 1992 of the economically active popula- 
tion. 44 In this respect, the expansion of South Africa's industrial base must occur in such a way 
as to absorb the 280,000 to 300,000 new entrants which come onto the labour market each 

year. 

• However, increases in the level of investment will not necessarily lead to a proper balance 

between capital and labour in the process of industrial development, unless there is sufficient 

agreement between labour, business and government in the formulation and implementa- 
tion of an appropriate industrial policy. In short, the role of investment in the South African 

economy must be carefully shaped in terms of a coherent and informed industrial policy. 

While the aforegoing comments are made in the context of investment generally, a range of 
issues arise with respect to FDI in particular. A primary issue in this regard is the relationship 
between industrial development and FDI. 

It has been observed that policy intervention which systematically promotes both import sub- 

stitution and export promotion simultaneously is unusual. This suggests that policy is normal- 

ly implemented incrementally over time, and it is only at some point "when resources need to 
be mobilised into higher value-added activities that outward orientation occurs." 46 This 

appears to be COSATU's conclusion in terms of South Africa's own experience, and it is a view 
that the ANC shares. 

COSATU's rationale is that since manufacturing's direct contribution to employment creation 

will be in the high productivity/high wage job sectors, the expectation of industrial policy will 
not be that the manufacturing sector itself be responsible for significant job creation. Moreover, 
to accomplish the goals of industrial development, both the quantity and productivity of private 

manufacturing investment (from whichever source) will have to increase significantly. 

42. NEM, 10. A recent IMF report suggests, similarly, that South Africa's overall investment to GDP ratio must grow from the prevailing 19 per cent to 27 

percent in ol7ierto stimulate adequate growth. IMF Economic Policies fora New South Africa 1992 14. Although there appeais to be disparity 
between the IMF and the NEM calculations, the principle that the investrnent/GDP ratio must grow by 6-7 per cent remains intact 

43. NEM, 10. 

44. See, SARBAnnuaI Economic Report (1993). 

GreenawayandNam industrialisation and Macroeconomic Perfo,mance in Devekiping Countries underAltemative Trade Strategies4l (1988) 
KykIos 419422. 

46. Greenaway and Nam (1988) Kyklos 422. 

'U 
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Therefore, it is contended that if economic growth is to result from industrial development, 
the increased value-added component of exports must be accompanied by a relative decrease in 

dependence of the economy on imported capital goods. This logic implies that the domestic 

manufacturing sector can be stimulated into performance at the appropriate levels of productivi- 

ty and competitiveness in terms of exported manufactures onto world markets through the 

implementation of an appropriate industrial policy. 

* If this rationale becomes the preeminent ethic of a national industrial development strategy, 
then industrial policy could drive the formulation of an FDI policy by supplying it with a focus. 

* If economic growth is to be primarily export-led, the challenge facing policy makers is to 

identify the industrial sectors or sub-sectors most suitable for such purposes. ' 
* Moreover, if the roles of export promotion and of import substitution in the process of South 

Africa's industrial development can be identified and appropriately described, an FDI policy 
could be developed which specifically augments them. The principle of augmentation is crucial 

in respect of FDI's role in economic development. 

The linkage between FDI and economic development is not intuitive. To say that 101 has a 

role in economic development is only a first, yet necessary step toward policy building. 
However, only recently it has been observed that no conceptual theory has been designed 
which attempts to understand how FDI facilitates industrial and thus economic development. 50 

The emergence of such theory facilitates the transformation of the static model of comparative 

advantage into a dynamic model of structural upgrading. 

In other words, an economy's capacity for technological innovation and its factors of produc- 
tion change over time. The static Ricardian model of comparative advantage merely shows the 
reasons for, the direction of and the gains from trade. However, the "dynamic paradigm of FDI- 

facilitated development" [the "Ozawa model"], on the other hand, shows how FDI links trade to 
industrial growth. 

The Ozawa model depicts the "magnified power of trade as an engine for growth." The 

amplification of trade's impact on economic growth occurs on the basis of three inter-related 
factors: 

strong outward orientation 
(reduces market distortions and increases competition) 

expanded basis for trade 
(FDI augments comparative advantages) 

upgrading of industrial composition towards 

higher value added sectors by self-propelling 
market forces set in motion 

(the creation of market-friendly environment reflected in government policy.) 

' COSATU lndustna! Strategy Project 14-15. 

48. The substance of this policy is contained in MERG Ma/ring Democracy Work: A Framework for Macroeconomic Policy in South Africa (1993)212. 

See forinstance Black Cun-ent Trends in South African Industrial Policy Selective Interiention, Trade Orientation and Concessionary Industrial 
Fuiance (1992) ET Working Paper No 9, 10. 

50. Ozawa "Foreign Direct Investment and Economic Development" 1(1) 1992 Transnational Coiporat ions 27. The following discussion is based on this 
article. 

'U 
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The Ozawa model attempts to explicate the mechanism which drives an economy from a net 
FDI importer to a net FDI exporter, through a succesive upgrading of its industrial and social 

structures. It is appropriate here to summarise the successive transformations which takes place 

according to this model. 

Rising wages and increasing 
job creation causes rising national 

income expansion of domestic 
markets, per capita income, and thus 
increased domestic savings. Change in 
factor endowements toward physical 

capital abundance; economy 
becomes source of FDI. 

Disappearance of 
unemployment by continued 
labour-seeking FDI: upward 

pressure on local wages 

FDI attraction in 
low-value added, 

labour - intensive manufacturing. 

Outward Oriented 
market system: 

labour abundance, 
low income. 

What is the relevance of the Ozawa model in South Africa's case? The South African economy 
is not in a state of homogenous development. Rather, South Africa is characterised by an inter- 
nal hierarchy of economies. On the one hand, it could be characterised as a developing country 
with high population growth, low employment creation and a relatively low and declining per 
capita GDP. See Table 6.2. On the other hand, the manufacturing sector is the most important, 
commodity-producing sector in the South African economy. 

As it was pointed out some time ago, industrialisation in South Africa has undergone a sectoral 

transformation from the predominance of consumer goods to capital and intermediate products 
or from light to heavy industry. 

51 Also, in the late 1960's and early 1970's it was discovered 

that a general policy of import substitution was no longer appropriate for industrial growth and 
that an export-oriented policy would instead ensure expansion. However, the maturation of 
South African industry has not been accompanied, at least since 1975, with a corresponding 
expansion of the South African economy and the enrichment of its population. 

51. see McCailhy 1988 SAJE 10. 



Net new investment in machinery and equipment as a percentage of the real capital stock in 
light industries declined by 4.4 per cent during the period 1985-1990, to take for example a 
recent time-frame. On the other hand, net new investment in machinery and equipment as a 

percentage of real capital stock in heavy industries declined by 6.3 per cent during the same 

period. These figures suggest that manufacturing as a whole experienced a net new investment 
decline of about 5 per cent, which means that the depreciation allowance for existing capital 
exceeded new investment by this amount. 

Apparently, 1990 saw a net increase of capital investment of around 3 per cent. However, 
it is remarkable to note that real manufacturing output declined by just over 1 per cent from 
1990 to 1991. 

• This suggests that new investment does not necessarily translate into increased output, and in 
South Africa's case, the reasons for this are not well-understood. 

With regard to employment, the manufacturing sector experienced growth of 3.75 per cent 

during the period 1985 to 1990. South Africa's total population increased by 11 .5 per cent 
during the same period, and it is therefore worrying to note that the rate of employment in 
manufacturing should lag so far behind the general rate of population increase. However, this 
comes as no surprise when a decline of per capita GDP of over 4 per cent is registered for the 
1985-1990 period. 

The Ozawa model attempts to explain at least one causal link between export growth and 
increases in national welfare (that is, domestic savings) through the inflow of labour-seeking FDI. 

Although the model's scope is thus limited, its value lies in its analytical and explanatory utility. 
Its emphasis on the relationship between FDI and export-led growth is important for any coun- 

52. Figures from NP! ProductMty Focus (1993). 

53. NP! ProductMty Focus, 12. 

The average annual employment growth rate in light manufactunng dunng the pedod 1970-1991 was about 1.5 per cent; wti!e it was about 1.6 per cent 
kirheayindustrydunng the same pesiod. NP! ProductMty Focus (1993)39. 
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TABLE 6.2 

Population, Employment Growth & Per Capita 
GDP Growth Rates(%) 52 

(1980-1990) 

Country Employment Population 

(1980-1991) 
Per Capita GDP 

3.7 
1.4 

1.9 

Japan 
USA 

France 

UK 

Sweden 

Taiwan 
Korea 

Botswana 

Kenya 
Chile 
South Africa 

1.2 
1.7 

0.6 
0.6 
0.6 
2.4 

2. 
9.3 

3.3 

3.2 
0.7 

0.6 
1.0 

0.5 
0.2 
0.2 
1.3 

1.2 

4.8 
4.5 

1.7 
2.6 

6.3 
8.0 

5.6 

-1.2 
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try striving to plot a national modus operandi based on the same criteria, that is, an industrial 

policy which focuses on export-led growth. 

A recent study 5 has shown that over 90 per cent of the foreign direct investment projects 
that have located in South Africa since the last quarter of 1989 have been directed to the capital- 
intensive sectors - with the electronics and the motor industry predominating. These results sug- 

gest that recent FDI inflows have been diverted primarily to capital intensive manufacturing. It 
should be noted, however, that while this study has quantified the number of net direct invest- 

ment projects, it has quantified neither the value of those investments nor the number of 

employment opportunities created by each new investment. On the other hand, the pattern of 
FDI flows (proxied by the number of new project entries) is, generally speaking, a crudely reliable 

measurement of FDI penetration in South Africa's manufacturing sector. 

TABLE 6.3 

The Distribution of Foreign-Controlled Employment by Industry Group, 
1978 and 1990 

1978 1990 

SIC Employment % Employment % 

Food, beverages & 
tobacco 42,637 11.3 14,060 6.0 

Textiles, clothing & 
leather 33,092 8.8 38,790 16.6 

Wood and wood 
products 5,468 1.5 1,470 0.6 

Paper and paper & 
products 16,298 4.3 3,450 1.5 

Other 
manufacturing 1,595 0.4 300 0.1 

LIGHT INDUSTRY 99,090 26.3 58,070 24.9 

Chemicals, rubber 
and plastics 70,100 18.6 69,020 29.6 

Non-metallic 
mineral 20,570 5.5 21,350 9.2 

Basic metals 18,263 4.8 4,500 1.9 

Fabricated metals, machinery 
&equipment 169,076 44.8 80,200 34.4 

HEAVY INDUSTRY 278,009 73.7 175,070 75.1 

GRAND TOTALS 377,099 100.0 233,140 100.0 

Another set of data, perhaps the most comprehensive yet assimilated, shows that employ- 
ment in existing foreign- controlled industrial firms is largely concentrated in heavy 
industry. Table 6.3 suggests that FDI in South Africa has not, as a general rule, at least since 

55 Gamer Determinants of Recent Direct Investment Flows to South Africa PreilminaryDiaft of Research Paper No.8, LSE (1993). 

56. Cooper The Impact of Foreign Direct Investment 106. Cooper acquired the information for 1978 from Rogerson Patterns of Indigenous and Foreign 
Control of South African Manufacturing 10(1982) South African Geographer. 
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the 1 970's, been labour seeking. It shows that between 74 and 75 per cent of all employment 
in foreign-controlled manufacturing firms was concentrated in heavy or capital-intensive industry 
in 1978 and 1990, respectively. From the relative concentration patterns of employment it is 

clear that in South Africa's case, employment in foreign-controlled industrial firms is concentrat- 
ed in capital-intensive industry in the ratio 3:1 (heavy:Iight industry). What is remarkable about 
these statistics is the fact that they do not fit the concentration ratios for industrial employment 
as a whole. 

However, Table 6.4 shows that the relative employment concentration ratios for industry in 

general have remained more or less constant since 1970. More specifically, the employment 
concentration for light industry has fluctuated between 47 and 48 per cent between 1970 and 

1990, respectively. Correspondingly, the employment concentration for heavy industry has fluc- 
tuated between 50 and 52 per cent between 1970 and 1990, respectively. Although small dis- 

crepencies may exist in so far as different data sources are used for the 1990 figures, the general 
pattern is important. In short, the employment concentration ratios for light and heavy indus- 
tries in South Africa are approximately equal. 

TABLE 6.4 

Employment by Industry Group, 1970, 1982 and 1990 
SIC 1970 1982 1990 

Food, beverage and tobacco 

Employment% 14.6 14.4 16.3 

Textiles, clothing, leather and footwear 

Employment % 20.2 18.9 18.7 

Wood and furniture 

Employment % 6.4 6.0 6.6 

Paper and printing 
Employment% 5.7 5.2 6.3 
TOTAL LIGHT INDUSTRY 
EMPLOYMENT % 46.9X 44.5X 47.9 
Rubber products 

Employment % 1.5 1.2 1.5 

Chemicals 

Employment % 6.2 7.0 7.9 
Non-metallic minerals 

Employment% 7.1 5.7 6.2 
Metal products 
Employment% 17.9 18.2 17.6 

Machinery (including electrical) 

Employment% 10.1 11.7 11.0 

Transport equipment 
Employment% 7.0 8.0 7.7 
TOTAL: HEAVY INDUSTRY 
EMPLOYMENT% 49.8 51.8 51.9 
x Figures do not add up because "miscellaneous manufacturing" has not been included. 

Adapted from McCarthy 1988 SAJE 11.A!l 1990 figures em adapted from NP! ProduciMty Focus 1992 and 1993. 
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• In conclusion, FDI has not, as a general rule, and at least since 1978, been labour-seeking. 

Although South Africa can be characterised by labour abundance, IDI has been attracted 

largely to capital-intensive industries, such as chemicals, rubber, and machinery and equip- 
ment manufacturing. The particular causes for this phenomenon constitute an area of crucial 

significance in regards to policy which aims to steer FDI in one direction or the other. 

Although further research is required to explain more fully the reasons for this phenomenon 
as well as to explain the relative sectoral distribution of FDI capital in South African manufac- 

turing, a number of comments are appropriate here. 

If the basis for measuremeant is the light/heavy industry comparison, then it would be fair to 
conclude that FDI flows into South Africa's manufacturing sector have not been sensitive to the 
effective rate of tariff protection ("ERP"). Table 6.5 shows the ERP for those subsectors included 
in Table 6.3, illustrating the light/heavy industry comparison. 

However, if Table 6.5's figures are further disaggregated, it would appear that in general, rela- 

tively high ERP for the textiles, leather and clothing sectors matches a relatively high employ- 
ment concentration for foreign-controlled firms in those sub-sectors. In the same vein, the 
chemicals, rubber and plastics sectors, also with relatively high ERP, corresponds with a high 
employment concentration for foreign-controlled firms in those sectors. However, this pattern 
does not appear to hold true for the fabricated metals, machinery and equipment sectors with 
relatively low ERP but with a high relative employment concentrations. These results indicate 
that other factors must account for the strong sectoral bias which characterises FDI in South 
Africa. 

TABLE 6.5 

The Effective Rate of Protection for Selected industrial Sub-sectors58 

% % 

1984/1985 1988/1990 

LIGHT INDUSTRY 26 54 

food, beverages and tobacco 24 68 

textiles, leather and clothing 37 87 

wood andwood products 20 37 

paperandpaperproducts 23 22 

HEAVY INDUSTRY 24 45 

chemicals, rubber and plastics 49 100 

non-metallic minerals 1 3 34 

fabricated metals machinery & equip 22 1 7 

Perhaps one factor which may partly explain the reason for the sectoral concentration of 

58. ERP figures have been adapted from Hi,sch, A. Trading up: Towards a Trade Policy for Industnal Growth in South Africa (1993), Industrial Strategy 
Project, Development Policy Research Unit (UC1?, Table 2.6, page 41. 
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employment in foreign-controlled manufacturing firms in South Africa is the sectoral pattern of 
FDI outflows from those countries which constitute South Africa's main sources of FDI. 

TABLE 6.6 

Industrial Sectoral Distribution of Outward FDI Stocks of Germany, the 
United Kingdom and the United States (%) 

Germany UK USA 

1980 1990 1981 1987 1980 1990 

Food, beverage 
& tobacco 3 3 31 27 14 14 

Textiles, leather 
&clothing 3 3 5 3 2 

Paper 2 3 6 11 6 9 

Light industry 8 9 42 38 2 25 

Chemicals &rubber 48 51 36 37 32 34 

Non-metallic minerals 5 2 3 2 

Metals, mech. machinery & equip 
(ex. motor md.) 41 39 21 24 42 39 

Heavy industry 94 92 57 61 77 75 

Table 6.6 illustrates the relative industrial sectoral allocation of outward FDI stocks for three of 
South Africa's largest sources of FDI. Although the figures have been roughly adapted from sec- 

ondary published data (and should therefore be treated with caution), they do constitute a pat- 
tern which is reflected very similarly in the industrial sectoral allocation of South Africa's inward 
FDI as measured by employment concentrations. The ratio of outward stocks in light industry to 
outward stocks in heavy industry for Germany, the UK and the US, for selected yearly intervals, is 
1:3. This is the identical ratio for the sectoral allocation of employment in foreign-controlled 
firms in South Africa! 

Obviously, one would not expect such a perfect fit if all the data for all capital-exporting coun- 
tries were analysed and compared. However, if Table 6.6 represents a general trend, then it 
could be said that the sectoral allocation and penetration of FDI in South Africa's industrial sec- 

tors is linked to exogenous trends in international FDI outward flows. 

• However, whether and to what degree factors endogenous to South Africa itself (such as 

political unrest, tax and other incentives, and infrustructure) have a modifying effect upon 
patterns of FDI flows is a key question. In fact, it is this issue which has for many years been 
central to national policy-making efforts in respect of FDI, and it is one which will require fur- 
ther attention in South Africa's endeavours in this regard. 

Adapted 1mm UN WotldlnvestmantDirecto,y Developed Countnes (1992). 
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The Ozawa model promises rising wages and falling rates of unemployment as labour-seeking 
FDI inflows absorb surplus labour capacity. With regard to South Africa's propensity to attract 

labour-seeking FDI, the "quality" of labour could have an impact on FDI inflows that seek to 
exploit it. However, as a general rule, increased levels of investment in the upgrading of industry 
should (theoretically) result in a sufficient increase in employment only if the price of labour 
moves in line with capital. In other words, investment should (as a general trend) be driven 
toward capital-intensive indust or mechanisation, rather than to the creation of employment- 
predominant light industry if labour is more expensive than capital. 60 

The "cost" of labour is an important issue in respect of its attraction for footloose capital. The 
cost of labour is a composite measurement which includes, amongst other things, both produc- 
tivity and wage levels. Labour productivity in manufacturing has increased by 22 per cent dur- 

ing the period from 1980-1991 while per unit labour cost in manufacturing increased 1,121 per 
cent during the same period. 61 

• Whether and to what degree these factors have affected the relative allocation of FDI in South 
African industry, in light of other factors which may have contributed to the sectoral bias, is a 

question of crucial policy significance. 

For the aforgoing reasons, and no doubt others, the Ozawa model has rather limited 
relevence for a country like South Africa. However, because of the nature and diversity of South 
African industry, only specific sub-sectors which are characterised by relatively low wage levels 

(even when productivity rates are considered) have been attractive to FDI from certain countries 
and in specific industrial sub-sectors. In this regard, the textile and clothing industries are illustra- 
tive of labour-seeking FDI in South Africa. 

Taiwan appears to be the largest foreign source of direct investment in the garment and tex- 
tile industries in South Africa. This phenomenon is evidenced by information provided under the 
1982 Regional Industrial Development Programme ("RIDP"), as analysed by the National 
Productivity Institute,62 as well as preliminary approval data collected under the 1991 RIDP.63 

Table 6.7 shows the relative concentration of FDI from Taiwan in the textile and clothing sub- 
sectors. 

60. NP! Productivity Focus 12. 

61. Labour productivity growth In manufacturing (%) Growth In unIt labour cost In manufacturing (%) 

count,',' 198.0.1991 1980.1991 

USA 72.0 137.1 

Japan 157.4 109.1 
Taiwan 167.5 326.7 
UK 91.9 526.7 
Ge,many 54.5 145.7 
SouthAfnca 22.1 1,121 

NP! Productivity Focus (1993)24. 

62. wish to thankMrJacob Graaff, Centre for Interfl,m Compadson, NP!, for furnishing me with the following information, and Dr Johann Reinhardt, 
Board for Regional !ndustna! Development, for has authonsation in this respect 

63. wish to thank Dr Johann ReinhardtandMrKoos Pretonus, Board for Regional and !ndustnal Development, for cullating and providing me with this 
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If the figures represented in Table 6.8 are grouped in terms of the USA/Europe and Asia, the 

trends are even more pronounced. This suggests that FDI coming from the so-called Asian 

"newly industrialised countries," and especially from Taiwan, is labour-seeking. On the other 

hand, FDI from developed countries, especially from European countries, has been attracted to 
the capital intensive industrial sectors in which product differentiation and technology-intensive- 
ness prevails. 

The numbers shown in Figure 6.8 should be treated with caution. The 1982 RIDP figures rep- 
resent the number of firms which were receiving incentives under that programme during the 
1992/1993 financial year. However, they do not take into consideration the number of firms 
which were approved for incentives, and which actually invested but which were no longer 

receiving incentives during the 1992/1993 financial year. The 1991 RIDP figures, on the other 
hand, represent the number of projects approved for incentives (between August 1991 and 

November 1993), but they do not necessarily represent those projects that actually materialised. 

It should be added that the Board for Regional Industrial Development does not know to what 

degree approvals lead to actual investments. However, the general trends manifest in the figures 
are illustrative of investment concentrations. 

41 34 11 — 

China — — 

Hong Kong 3 — 

Indonesia — — 

Macau — — 

* Taiwan 55 67 

— 10 
— 20 

— 10 

— 20 

89 40 

58 67 89 100 

On the basis of the 1982 RIDP data of the same sample, Table 6.8 shows the differences in 

wage rates between Asian countries and those of the United States and Europe. The disparity 
between wage levels is obvious, the Asian firms in the sample - Hong Kong (one firm) and 
Taiwan (seventeen firms) - having wage rates over 70 per cent lower than their European and 

American compatriots and 80 per cent below the industry average. 

Relative Concentration of Direct investments (Firms) in the Textile and 
Clothing Sub-Sectors, Under the 1982 RIDP and 1991 RIDP (%) 

Textile 

1982 RIDP 

6 

Clothing 

1982 RIDP 1991 RIDP 

Belgium 

Europe 
France 

Germany 

Italy 
UK 

USA 

Zimbabwe 

1991 RIDP 

6 

4 

1 

4 

6 

13 

10 

6 

3 

10 

3 

3 

11 



Industry Average64 

The low wage rates apparent in Asian firms in the sample seem not only to be manifest in the 

textile industry, but represent a low-wage rate pattern in industry in general. The textile industry 
is exemplary because Asian, and specifically Taiwanese, firms are most concentrated in that par- 
ticular industrial subsector. It is important to note that Taiwanese investment has taken place 

mostly in the border areas of the TBVC states. The reasons for this phenomenon are four-fold. 

First, the prevailing wage rates in peripheral border regions with exceptionally high unem- 

ployment rates have been very low. Second, the incentives under the 1982 RIDP have been par- 

ticularly high at the deconcentration points (largely in TBVC border areas). Third, the TBVC 

states have traditionally been recalcitrant to allow trade unions to operate freely within their bor- 

ders, and Taiwanese industrialists continue to operate their firms with strong anti-union senti- 

ments. 

Lastly, an overriding explanation for labour-seeking FDI from Taiwan is its own national indus- 

trial development policy. Apparently, it is Taiwan's policy to export labour-intensive manufactur- 

ing facilities to low-wage developing areas internationally in order to penetrate foreign markets, 
to obtain raw materials and to capitalise on cheap labour. The Taiwanese government has estab- 

lished a tax rebate scheme with which to encourage such off-shore relocations. The basic idea 

behind this scheme is to encourage the moving offshore of low-technology, low productivity 
industries so as to make place for a more competitive and capital-intensive industrial base at 
home.65 

It should be pointed out here that the 1982 RIDP information used for wage rates should be 

treated with caution as the micro-economic data, as conveyed by the NPI, is distorted by the 

very nature of the decentralisation policy which underlies it. 

• For this reason, the 1991 RIDP will have to be assessed and related to those trends which 
characterise industry generally in order to evaluate whether and to what degree the behav- 

ioural patterns of foreign firms receiving RIDP incentives compare to those trends manifest in 
domestic-owned firms. This sort of analysis, it is remarkable to note, has never been per- 
formed in South Africa. 

FDI AND INDUSTRIAL DEVELOPMENT 

TABLE 6.S 

Wage Differences Between Asian and European/American Firms in the 
Textile Industry as Measured Under the 1982 RIDP (1992/1993) 

Europe/United States (No. firms: 12) 

Asia (No. firms: 18) 

(R) 

Average Per Annum Wage 

Domestic (No. firms: 109) 

14,006 

3,867 

17,313 

18,834 

The 1992 wage is calculated by using a 14% multi pier (that Is, ten-yearavelgo increase) on 1991 wage of R16,521. NP! PTOdUCIMY Statistics 

(1992)18. 

65. See Pickles arid Woods 7aiwanese Investment in South Aftica88(353) 1989 African Affairs 50. 
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7.THE RELATIONSHIP BETWEEN FDI AND TRADE 

It has been recognised that South Africa's lacklustre export performance has been a primary 
contributing factor to slow economic growth. Economic expansion means that an existing 
heavy dependence on imports of capital equipment will rapidly intensify, causing downward 

pressure on the capital account of the balance of payments. Also, a net outflow of capital has 

required that a surplus on the trade account be maintained in order to finance capital 
imports. 67 These factors have straightjacketed the expansion of South Africa's industrial base 
and economic growth in particular. 

For these reasons, the central component of South Africa's emerging industrial development 
programme is the expansion of its industrial export sector. COSATU, for instance, accentuates 

both increased private manufacturing investment and an improved trade performance as inter- 
linked objectives of its industrial policy. 69 

The NEM emphasizes the fact that an increase in export propensity will be required to finance 
the growth of imports of intermediate inputs and capital goods, "following the envisaged 
growth in domestic capital formation." 70 [emphasis added]. Moreover, the NEM attempts to 
describe the linkage between an increase in export propensity and FDI. It suggests that the 
stimulation of South Africa's manufacture export propensity will, in turn, attract foreign invest- 

ment, and therefore unless economic growth is not led in this way, foreign capital will not be 
attracted. 71 

It appears therefore, that the relationship between FDI, economic growth and trade is, in 
terms of the NEM's approach, quite linear. In short, new FDI inflows, it maintains, will be stimu- 
lated by economic growth. It does not, however, answer the question whether and to what 
degree FDI itself could or should play a role in the process of social and industrial development 
in the stimulation of economic growth. 

It appears that the NEM's approach was softened in the NEF's agreed statements on the need 
for inward foreign direct investment. One point of agreement recognises that 

"South Afrkan policy-makers should make special effort to attract the kind of FDI that will 
strengthen the country's growth potential and competitiveness in the long-term. Policies should 
not be unduly motivated by short term balance of payments considerations."72 

Obviously, the NEF's Long Term Working Group goes one step further than does the govern- 
ment's normative economic model in explaining the relationship between FDI and improved 
competitiveness (as a proxy for export propensity). There is thus broad consensus that the role 

66. COSA77.J Industnal Strategy Project 9. 

See Hirsch 1992 S.A. International 40. It has also been obseived that South Africa's capacity to impo,t on the basls of expoil earnings has remained 
almost constant since the Late 1970. See also COSATU Industrial St rat egy Project 9. 

68. See Van Der Walt and De Wet '7he Constraining Effects of Limited Foreign Capital Inflow on the Economic Growth of South Afiica61(1) 1993 SAL! 
313: "The constraining effect on real gro wth of the present continuous outflow of capital which necessitates a surplus on current is con 
firmed." 

69. COSATU Industrial Strategy Project 14 Increased investment and improved trade performance are twt, components of a four-tiered strategy empha- 
sizing also employment creation and the raising of productMty. 

70. NEM 14 

71. NEM 14. 

72. NEFRepoft 5July, 1993. 
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of FDI in, and as a part of, the programme of industrial development and export-led growth is 

central. 

As it has been recognised by an ANC economic advisor, the linkage between foreign invest- 

ment and trade is two-fold. First, in order for South African industry to produce more com- 

petitive manufactures, the funds and technology for achieving this objective will necessitate 

foreign investment. It is also suggested that the increased levels of trade stimulated by the oper- 
ations of transnational corporations will, in turn, nourish the growth of industrial efficiency and 

competitiveness within its particular sector of operation. This linkage is more or less obvious. 

However, a second, yet more subtle linkage exists. The existence of transnational corporations 
stimulate increased levels of international trade because, as it is generally recognised, a rapidly 
increasing proportion of world trade takes place within transnational corporations. This phe- 
nomenon has important implications for policy. A number of comments in this regard are 

appropriate. 

It is recognised that intra-firm trade consists of a growing degree of relatively capital intensive 

and research-intensive manufactures. 7S Also, it appears that as FDI has concentrated in mem- 
bers of the Triad, trade has increasingly become intra-industry and intra-company trade. 

Moreover, where this phenomenon is pronounced, the industries involved are characterised by 
differentiated products such as consumer durables, motor vehicles, pharmaceuticals etc.76 Of 

particular importance, however, is the trade-creating effects of FDI. It has been noted in this 

regard that 

"where exchange is in differentiated products, FDI does not necessarily displace existing trade 
but gives rise to new trade flows between national entities across countries. Thus, from the host 

country's point of view, FDI in these types of industries tends to be trade-creating as it expands 
consumption possibilities and imports while, at the same time, it adds a factor-endowment 
basis for expanded exports. In this case, therefore, FDI and trade become complimentary 
activities..." 7 

It would appear therefore that an emerging industrial development strategy which empha- 
sizes the importance of the exportation of greater value-added manufactures concurs with the 
recognition that FDI and trade are positively linked. 

• To the extent that foreign exchange levels are supplemented and pressure on the capital 
account of the balance of payments is relieved, increased levels of FDI in product-differentiat- 
ed industries (which increases international trade) should be the focus of a FDI/trade policy. 

73. Hirsch 1992 SouthAfnca Intemational4l. 

74. Hirsch 1992 SouthAMca Intemationa!41. 

75. In referen to USbased TNCs, see for example, Helleiner 7ransnational Enteipnses and the New Political Economy of US. Trade Policy in Frieden 
& Lake (eds.) International Political Economy (2nd ed 1991) 353 357. 

76. UN Foreign Investment and Trade Linkages in Devek,pirig Countnes (1993) 32. 

UN Foreign Investment and Trade Linkages 32. 
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8. FORMULATING A SOUTH AFRICAN POLICY ON FDI? 

Traditionally, South Africa's stance towards FDI has been very relaxed 78• In fact, South Africa 

has not, during its post-War history, fashioned a policy specifically focussed on FDI. This can be 
attributed to a number of causes. Some of these include international sanctions against South 

Africa since the early 1970's and weak global competition for FDI until the 1980's. A further rea- 
son is that South Africa has depended on trade rather than on FDI for economic growth, and 
has left FDI to flow in at natural levels established by trade patterns, especially by the production 
and exportation of minerals and precious metals. Another cause - of an historical nature - may 
have been the strong influence of the Brittish laissez-faire approach to FDI on South Africa's own 
policy attitudes in this regard. 

Because of South Africa's lack of a clear policy framework for FDI, no coherent profile of FDI in 

South Africa has been constructed. In other words, the nature and degree of FDI involvement in 
the South African economy is not understood in any precise way. Perhaps it is also true that 
because of an unwillingness to understand the role of [DI in the South African economy with 
precision, it has never been possible to fashion an informed policy on the subject. 

• From a policy perspective, the impact of FDI on the South African economy must be assessed 

before FDI's involvement in the economy can be properly evaluated and an appropriate poli- 
cy fashioned. 81 

• In order to evaluate the role which FDI has played in the manufacturing sector, for instance, 
the following measurements would no doubt contribute significantly to a micro-economic 

profile of FDI which could serve as the empirical basis of policy: 

U The relative employment contribution of foreign-held enterprises to total employment in 
each sector; 

U Wage rates of foreign-held enterprises relative to domestic enterprises; 

U Value added of foreign-owned enterprises relative to total value added in a particular sector; 

U Exports of foreign-owned enterprises relative to domestic enterprises in a particular sector; 

U Exports of foreign-owned enterprise relative to total sectoral exports; 

U Foreign capital penetration on a sector-by-sector basis; 

U Relative productivity rates of foreign-owned enterprises to those of domestic enterprises. 

78 This sentence is taken from the opening line of an article written by Hood and Young, entitled 'ntish Policy and Inward Direct Investment' 15(3) 1981 

Journal of World Trade Law231. This article is of great relevance to this project since ft deals ifth a amental policy approach toward inwardpn- 
vate FDI. Its focus is not upon a comparative analysis of boom economies, stimulated by mass We inflows of FDI and resulting in great export drives. 
Rather, its approach is pra gmatic and structural in terms of existing British institutions and an assessment of the role of FDI in its economy. 

78. See for instance, Matthews "South Afnca's External Economic Relations' 13(6)1979 Journal of World Trade Law495. Dr Matthews' article is typical in 
its historical context, since ft gives little attention to FDI beyond stating that "South Africa has a thriving trade valh (many] countnes...and her strong 
economy based on rich mineral resources has attracted a substantial amount of foreign capital.' 

Hood& Young (1981) JWTL 231. 

80. Hood& Young (1981)JWTL 231. 

81 In this regard, a recent study has commented that: 
"Within SouthAfflcaa concensus is emerging on the need to attract Increased foreign direct invest Into the country. owever, there Is 
lees agreement on the level of appropriate Incentives to attract such lnvesbnentcr regulations to ensure that the presence of foreign firms 
vtvs*s to the country's benefit Hitherto, this debate has had to take place largely In the absence of any solid analysis of the factors cus' 
renfly undedylng direct Investment flows to and from South Africa, or even the scale of such flows. No official statistics are available, and 
the most comprehensive alternative sourvee are not Ins suitable form for the analysis whIch needs to be undertaken." 

Gamer Determinants of Recent Direct Investment Rows to South Africa Preliminary Draft, fourthcoming as Research Paper No.8(1993) Centre for the 
Study of the South African Economy and International Finance, LSE, 1. 
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As far as can be established, no database source in South Africa can deliver the information 

required to make these measurements. However, only by being able to synthesize the data for 
these measurements can the historical impact of FDI in South African industiy be assessed and 

an appropriate policy be formulated. The fact that South Africa currently receives FDI measuring 
less than 2 per cent of its GDP per annum says very little about the value of FDI to South 

Africa's economy. The realisation that foreign investment "can help address" the shortfall of 
investment to GDP 83 brings no-one any closer to concrete policy formulation than saying that 
South Africa requires more foreign investment. 

• Without a sufficient evaluative infrastructure it is difficult to imagine how optimal policies can 

be formulated. For this reason, economic policy-makers should be willing to design and 

implement a data-collection project that can exhaust existing information sources and there- 

after create a scheme to supplement, modify or formulate methods of (domestic and foreign) 
investment information disclosure. The recommendation here is that this information-disclo- 

sure scheme should be an independent evaluative programme, not necessarily tied to some 
other obligation on the part of investors. 

• It is nonetheless important to note, however, that existing information sources can contribute 

markedly to an FDI profile. But sufficient planning and resources are required to exploit these 

existing possibilities. An exploration of the modus operandi of such a scheme is, however, 

beyond the scope of this project. 

82 See, for instance Frankel Max Pollak ?ndenne Inc., Sanlam, Ernst& Young and the HSRC Plaffoim for Investment 1992 112. This stt4' views total 
FDI (ie pnvate plus official) of2per cent of GOP, orR6 billion, per annum as a reaiistic 'taiet.' 

Hirsch (1992) South Africa International 40. 

The author is currently preparing a proposal for the undelfaking of such a project. 

El 
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9. PROMOTION OF FDI 

It is now generally accepted that governments, especially those of developing countries, are in 

competition with one another for FDI. 8.5 This competition has necessitated that governments 
desiring FDI must actively promote investment opportunities within their territories. In fact, pro- 
motion has been recognised as one of the most important influences on TNC investment loca- 

tion decisions. It is important to note that although "[t]his competition is not entirely new; 
what is new is its aggressiveness and intensity." 87 

• Therefore, as a matter of policy, it is to be conceded that it should not be left to the market- 

place to dictate the optimal levels and quality of FDI inflow. Thus, the techniques which a 

country uses to attract, monitor and control FDI, and the official institutional structure 

through which such techniques are employed, are considerations of crucial significance to 

policy-makers and government administrators. 

In the early 1980's two distinct components of a policy on FDI were already well recognised 
by the academic fraternity. These components were (1) the attraction of inward FDI and the 
maintenance of appropriate flows, and (2) the evaluation and control of FDI, which relates to the 

impact of FDI on the domestic economy. The first component raises institutional issues about 
the the organisation ot inward FDI promotion, as well as issues relating to FDI incentives. The 
second component has a direct bearing upon the control and manipulation of FDI, through vari- 
ous policy instruments, in order to extract from it the net benefits to the domestic economy and 
its social environment. 

9.1. FDI PROMOTION: IMAGE-BUILDING 

The attraction of FDI through various marketing strategies is a primary function of a cen- 
tralised investment promotion agency. The "control" of FDI, however, constitutes a separate 
administrative function and it is discussed in detail below. There is strong empirical support for a 

model of promotion which consists of two distinct phases: (1) image-building and, (2) invest- 
ment generation. 89 Investment promotion agencies normally use the initial image-building 
stage as a preparatory phase for a subsequently more tailored approach to targeted potential 
investors. The function of image building is to construct a desirable image of the country in the 
mind of the international investment community. This function serves the purpose of creating 
or modifying the image of the country's appeal as an investment location, in order to stimulate 
the investment decision-making process of potential investors. 

Five image-building techniques have been identified to be widely utilised by official, central 

government, investment promotion agencies: 

LI Advertising in general financial media; 

Encamat ion and Welts "Sovereignly en Genie: Negotiating i4th Foreign Investors" 39(1) 1985 InternatIonal Organisation 47. . Guisinger "Do Performance Requirements and Investment Incentives Work'?"9 (1986) World Economy 7985. 

87. Wells and Flint Marketing a Countsy Promotion as a Tool for Attracting Foreign Investment (1992)1. This monograph was published by the 
Multilateral Investment Guarantee Agency and the International Rnance Coiporation of the World Bank Itis the most definitive study in its field, and 
for this reason this project has relied heavily upon its findings. 

Hood& Vound (1981)JWTL 237. . See Wells and Flint Marketinga Country 9-21. 

Wells and Flint Marketing a Country 9-10. The twelve image-building techniques listed are quoted directly from Wells and Flint without any changes. 
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Participating in investment exhibitions; l Advertising in industry- or sector-specific media; 

Conducting general investment missions from source country to host country or from host 

country to source country; and 

Conducting general information seminars on investment opportunities. 

South Africa's official investment promotion agency, the Industrial Development and 
Investment Centre ("IDIC") is a directorate within the Department of Trade and Industry. In 

light of the emergence of a newfound governmental emphases on industrial deve'opment, 
socio-economic growth, and political liberalisation, the Industry Branch of the DII created the 
IDIC in November 1990. 

TABLE 9(i) I 

Primary Image-Building Techniques Used by 
National FDI Promotion Agencies 

Locality Promotion agency Image-building technique used 

Britain Invest in Britain Bureau 1,2,4,5 

Canada Investment Canada 1,3 

Costa Rica Costa Rican Investment Promotion Program 2,3,4 

Indonesia Investment Cordinating Board 4,5 

Ireland Industrial Development Authority 1,3 

Jamaica Jamaican National Investment Promotion 2,3,4,5 

Malaysia Malaysian Industrial Development Authority 2,4 

Scotland Locate in Scotland 1,2 

Singapore Economic Development Board 1 

Thailand Board of Investment 1 * South Africa 91 Industrial Development and Investment Centre 1,2,5 

The IDIC'S investment-promotion approach emphasizes image-building as its priority, as Table 

9(i).1 shows. Its 1992/1993 financial year budget was approximately R2,47 million, while its 

approved budget for the 1993/1994 financial year is on the order of R2.8 million. However, the 
1992/1993 budget for advertising in general financial media was approximately Ri 00,000, or 4 
per cent of its total budget allocation. During the last financial year, three advertisements were 
placed in European financial publications 92, accounting for the entire advertising budget, but as 
far as the IDIC knows, no direct investment has materialised as a consequence. The adverse 

political press coverage that South Africa received abroad no doubt contributed to the poor 
response to the advertising effort. 

MrGerhart Stander, IDIC, teleconference, 6 October, 1993 

92TV.C) advertisements were placed in the European edition of the EconornLs4 in October/November 1992 and February/March 1993, respectively 
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This result, however, concurs with the experience of overseas agencies which had no intention 

of generating investment through general advertising promotion, but rather which planned to 
create, modify or expand the appeal of their respective countries as ideal investment 
locations. However, even those agencies which purposely planned to generate investment 

directly through an image-building advertising strategy were disappointed. However, the 
overall effectiveness of image-building advertising campaigns varied according to their quality, 
intensity and focus. 

For Ireland's IDA, for instance, advertising was intense and protracted, lasting through the 
1 980's. The IDA systematically assessed the effectiveness of its campaign and subcontracted out 
the evaluation work to an independent firm specialising in survey analysis. The results of Ireland's 

strategy - measured by the percentage of first recalls by corporate decision-makers of investment 

promotion advertisements of Western European countries - were staggering, measuring thirty- 
nine per cent in Ireland's favour! 

The effectiveness of such promotion stimulates the decision-making process in favour of a par- 
ticular investment location, but does not itself lead directly to investment. This principle, borne 
out of international experience, should underscore South African policy in this regard. 

During the 1993/1994 financial year, the IDIC planned and has already held five investment 
seminars at various international trade fairs and exhibitions. Because the IDIC's advertising 
campaign - as an ad hoc, unstructured and uncoordinated effort97- was found to be ineffective 
in generating investment interest, the IDIC's emphasis has turned to the holding of investment 
seminars in various countries abroad. 98 Over thirty investment seminars have so far been 

planned to take place during the 1993/1994 financial year, after the elections of April 1994 have 

been held and their results finalised. Apparently, the IDIC's seminar-holding plan is based on an 

industry-by-industry promotional strategy. 

9 (II). STRATEGIES FOR FDI PROMOTION: INVESTMENT-GENERATION 

• As a matter of policy, the transition from a general image-building strategy to the more specif- 
ic investment generation stage has as its purpose the attraction of selected potential investors. 

A targeting strategy should be driven by a logic consistent with the host country's develop- 
ment goals. 

These agencies were Britain's IBB, Investment Canada, Ireland's IDA, Singapore's EDB, Locate in Scotland, and Malaysia's MIDA Wells and Flint 

Maiketing a Country ia 

4. These agencies ware Jamaica's JNIP, Costa Rica's CINDE, and Indonesia's BKPM. Wells and Flint Marketing a Country 10. 

Wells and Flint Marketing a Country 46-4 7. 

96. The list of seminars in the 199311994 financial yeal 
May1993: Milan 
June 1993: Taiwan 
September 1993: Singapore 
October1993: Pans 
March 1994: Brussels 

Gerhardt Stander. IDIC, teleconference, 6 October1993. 

97. Gethani Stander, lDlC, teleconference, 6 October, 1993. 

9This change in emphasis folkiws overseas patterns, especially of those agencies (such as the JNIP, CINDE and BKPM) that had planned to generate 
investment directly through image-buikiing advertising strategies. 

9Gerhardt Stander, IDIC, teleconference, 18 October, 1993. 



Therefore, a policy of investment-generating promotion assumes that investment has impor- 
tance for the country which it serves. The degree to which this policy distinguishes between dif- 
ferent types of FDI and allows the agency involved to target sources of FDI investment that will 
be of specific advantage to the economy, or desirably for each industrial sector on its own mer- 

its, depends upon an overall government approach to foreign investment. In other words, 
investment promotion must be embedded in a national policy on FOl in general (and as an 

extension of an industrial development strategy in particular). 

The level of detail with which a promotion agency must concern itself if it wishes to link its 

investment generating endeavours to a specific national industrial development strategy is high. 
In other words, the social welfare function of an investment-generating strategy is an issue of 
considerable importance. For instance, if the agency decides to target a category of potential 

investors, it should pay attention to the particular attributes of the class: for instance, the size, 

growth rate, export insensity of production, labour intensity of production, level of technology, 
value added of production or any other characteristic that will match the specific comparative 
and absolute advantages or requirements of the country being promoted. 100 

Malaysia 

Singapore 

Thailand * South Africa 

Four investment generating techniques have been identified to be widely utilised by official 

investment promotion agencies: 101 

U Engaging in direct mail or telemarketing campaigns; 

U Conducting industry- or sector-specific investment missions from source country to host 

country or vice versa; 

U Conducting industry- or sector-specific information seminars; and 

100. Wells arid Flint Ma,keting a County 19. 

101. Wells arid Flint Maiketing a County 10. 

10Zfl table has been modffied slightly from Wells and Flint Maiketinga Country 11, Table 2. 
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Locality Promotion agency 

Britain Investment in Britian 

Canada Investment Canada 

Costa Rica Costa Rican Investment Promotion Program 

Ireland Industrial Development Authority 

Jamaica National Investment Program 

Malaysian Industrial Development Authority 

Locate in Scotland 

Economic Development Board 

Board of Investment 

Jamaica 

TABLE 9 (ii) I 

Primary Investment-Generating Techniques Used By 
National FDI Promotion Agencies 102 

Image-building technique used 

1,4 

4 

1,4 

4 

2 

Industrial Development and Investment Centre 

Scotland 

1,3 

1 

— — Western Cape 

1,4 

Wesgro 

4 

none 

1,2,3,4 

D 



1 Engaging in firm-specific research followed by "sales" presentations. 

Over half of those agencies surveyed used direct mail and telemarketing campaigns, as well as 

firm-specific research followed by "sales" presentations as part of their investment-generating 
promotional strategies. According to existing survey edvidence, the influence of a general mix 
of investment-generating promotion techniques on the investment decision-making process of 
foreign investors is significant. The table above summarises the data. 103 

Needless to say, the present six-man IDIC team and its current bureaucratic mandate make 
such focussed and intense operations impossible. First of all, the IDIC would have to equip itself 
with the appropriate expertise in order to indulge in micro-economic analysis, which would 
allow the sort of matching exercise called for. Secondly, the salaries on offer must be sufficient 

enough to attract the talent and skills necessary in this regard. Current salary levels are too low 
and for this reason, only six out of the twelve positions existing in the IDIC have been filled. 104 

It should be noted that regional investment promotional bodies have gone some distance in 
developing investment-generating strategies. For instance, Wesgro initiated its Western Cape 
Foreign Marketing Initiative in October, 1 9931O5 It undertook three studies which examined 

import-substitution opportunities in the South African economy, trade opportunities between 

post-apartheid business in the Western Cape and Africa and South Africa's international competi- 
tiveness. Thereafter, Wesgrow studied regional marketing strategies and techniques, developed 
audio-visual marketing materials, and chose Europe in particular for its marketing focus. 

In following through with a tailored approach, Wesgro then carefully compiled lists of compa- 
nies which it believed could benefit from investments in the Western Cape, and thereafter 

planned to solicit particular decision-makers in each such company, requesting opportunties for 
making investment marketing presentations. Evaluation assessments are planned for 1994, and 
therefore it is not possible to comment on the viability of Wesgro's scheme. It is remarkable that 
Wesgro's total budget for these activities is R2,5 million per annum - approximately the same 

budget as that of the IDIC! 
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I TABLE 9 (ii) 2 I 

The influence of Promotion on Investment Decisions by 
Market Orientation of Investment Decisions level of influence 

Market orientation 

of project 

LEVEL OF INFLUENCE 

Significant 

Domestic 

influence 

Export 

Some 

Total 

0 

influence 

No influence 

11 

1 

Total 

11 

8 

7 

9 

3 

Wells and Flint Markelinga Country5l, Table 20. 

10 

lOt Dennis Fulton, Director 101G. teleconference, 14 September, 1993; Geihard Stander, IDIC, teleconference, 7 October, 1993. 

105586 Wesgro The Promo Von of Investment in the Western Cape: The Current Posi Von and Proposals for Improvement Draft, September, 1993. 

Lii 
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Table 9(ii).2 shows that out of a total of thirty investment decisions tested, 106 thirty-seven per 
cent of them were "significantly" influenced by the investment-generating techniques used by 
the agencies. These techniques had "some" influence over thirty per cent of them, while thirty- 
three per cent of the decisions were not at all influenced by promotion activity. What is remark- 
able is the relative marked response of export-oriented investment projects to investment-gener- 
ating promotion. Sixty-three per cent of the projects surveyed that were positively responsive to 
investment generation techniques were export oriented. 

The responsiveness of export-oriented projects to targeted promotional strategies appears to 
concur with the findings of researchers about the influence which tax and other incentives have 
on location decisions responsible for export-oriented investments. However, it was found that 
the personal contact, the professionalism, aggressiveness and persistence of the agencies 
involved had a profoundly positive effect on the investment decision-makers in the "significant 
influence" group. 107 

• In short, techniques involving direct contact with particular firms are effective in generating 
investment. 

The IDIC has not adopted an investment-generating promotion strategy, nor has it attempted 
in any way to fashion a strategy which links regional industrial development policy to FDI-gener- 
ation. Whatever the reasons for so general and unfocussed an effort, it reflects an overall South 

African policy of neutrality toward FDI. 

• However, as international experience shows, well formulated and coordinated techniques are, 
for the most part, very effective in generating direct investment. 

A range of investment-related services are also offered by agencies involved with investment 

promotion. These services consist, amongst others, of: 

LI the provision of investment counseling services; 

LI expediting the processing of applications and permits; 

LI the provision of post-investment services. 108 

While these services are frequently used, they are not of primary significance in the attraction 
of FDI. Rather, their role is to nurture pre-existing investor interest. The primary stated objec- 
tives of the IDIC are "to promote and facilitate investment in South Africa's industrial sector by 
preparing, collecting and disseminating relevant information and by providing a 'one-stop' ser- 
vice to prospective manufacturers." 109 It is interesting to note, therefore that the IDIC's focus is 

the provision of information and service rather than investment promotion. The lDlC's services 
consist of the following: 

LI obtaining general economic information to facilitate industrial investment decisions; 

LI identil'ing and exploring new investment opportunities; 

LI the identification of foreign partners for joint venture operations; 

The data in the table was elldted from managers involved in investment decision-making in U.S. co,porations, invoMng all ten promotion agencies 
examined in this chapter. Wells and Flint Marketing a Country 50-51. 

107. Wells and Hint Mai*etlnga Countiy5l-52. 

108. Wells arid Flint Marketing a Country 10. 

109. IDIC Senaces Offered to Prospective Industfialists infotmation briel 1993. 
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U the obtaining of capital and technology for industrial undertakings; 

U the arrangement of itineraries for foreign investors visiting South Africa and South African 

entrepreneurs travelling abroad in search of capital technology; and 

U the identification of local partners for foreign entrepreneurs interested in joint ventures.110 

The IDIC also provides assistance in the expediting of services provided by other government 
departments on an ad hoc and informal basis. IDIC personnel will use their intra- and inter-gov- 
ernment departmental contacts to resolve problems which investors may experience in gaining 
access to government personnel. However, the lDlC's mandate has not given it carte blanche to 
intervene in formal governmental processes in the other directorates of the Department of Trade 

and Industry or in the other departments of government. The lDlC also has no authority to 
intervene with the functions of local authorities, such as town and provincial councils. 111 

9(tii). FDI PROMOTION: SOME CONSTITUTIONAL CONSIDERATIONS 

As far as policy planning is concerned, an important issue which arises in the context of South 

Africa's new Constitutional dispensation is whether a national FDI promotion policy is possible 
without causing any conflict with similar policies adopted by the provinces or local authorities. A 
number of comments in this regard are appropriate. 

It is important to note that the Constitution provides for a two-tiered federal system: a nation- 
al government 112 and nine distinct provinces,B3 each with its own legislature."4 The 
Constitution also provides that the provinces have particular "legislative competence" which 

may be distinct to that reserved for the national Parliament. 115 

Section 126 of the Constitution provides in pertinent part that 

"U A provincial legislature shall, subject to subsections (3) and (4), have concurrent competence 
with Parliament to make laws for the province with regard to all matters which fall within the 
functional areas specified in Schedule 6. 

U The legislative competence referred to in subsection (1), shall include the competence to make 
laws which are reasonably necessary for or incidental to the effective exercise of such legislative 
competence. 

U An Act of Parliament which deals with a matter referred to in subsection (1) or (2) shall pre- 
vail over a provincial law inconsistent therewith, only to the extent that- 

(a) it deals with a matter that cannot be regulated effectively by provincial legislation; 

(b) it deals with a matter that, to be performed effectively, requires to be regulated or 
co-ordinated by uniform norms or standards that apply generally throughout the Republic; 

(d) it is necessary for the determination of national economic policies, the maintenance of 

IDIC Services Offered. 

Dennis Fulton, Cirector of the IDIC, teleconference, 14 September, 1993; Gerhard Stander, ID/C, teleconference, 6 October, 1993. 

Constitution of the Republic of South Africa Bill, Chapter4 on Pailiament. . Constitution of the Republic of South Africa Bill, Chapter 9 on Prowncial Government, s 124(1). 

114. ConstItution of the Republic of South Africa Bill: S 125. 

115. Consiltu Von of the Republic of South Africa Bill: S 126. 
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economk unity, the protection of the envfronment, the promotion of inter-provincial com- 

merce, the pmtection of the common market in respect of the mobility of goods, servives, capi- 
tal or labour, or the maintenance of national security; or 

(e) the provincial law materially prejudkes the economk, health or security interests of anoth- 

er province or the country as a whole. 

U An Act of Parliament which deals with a matter referred to in subsection (3), only if it applies 
uniformly in all parts of the Republic. 

U An Act of Parliament and a provincial law shall be construed as being consistent with each 

other, unless, and only to the extent that, they are, expressly or by necessary implication, 
inconsistent with each othercE..." 

Schedule 6, on the Legislative Competences of Provinces, lists, inter alia, regional planning and 

development, tourism, trade and industrial promotion and urban and rural development as 

areas of regulation reserved to the provinces. 

Parliament and the provincial legislatures have concurrent law-making authority in the areas of 

competence stipulated in Schedule 6, subject to the caveat that Parliamentary law shall prevail 
over provincial law which is inconsistent therewith. The supremacy of Parliamentary law in this 

respect is, however, limited to the extent to which certain norms of federal government are 

served, that is, by those policy concerns enumerated in section 126(3). A primary concern of 
federalism is the maintenance of national unity while preserving a degree of sovereignty to each 

province. This principle underlies section 126. A third tier of governance is left to local or 

municipal government, but local or municipal laws cannot, under any circumstances, be incon- 
sistent with any Act of Parliament or with an applicable provincial law. 116 

A hypothetical example in respect of regulation which aims to promote FDI is appropriate 
here. At issue is an ordinance enacted by the municipality of Bluesky, which establishes a not- 

for-profit corporation, Investnow. Investnow's mandate is "to promote economic development 
and employment for the benefit of all in Bluesky." A primary objective in furtherance of this 
mandate is to encourage and facilitate foreign direct investment in Bluesky. Bluesky is situated in 
the province of Makepeace. Makepeace has not legislated at all concerning FDI promotion, but 
has left it up to each municipality to devise its own scheme in this respect. lnvestnow, in accor- 
dance with Bluesky's enabling ordinance, establishes an advertising drive in the United States. 

Promotional advertisements are placed in financial magazines and newspapers in Los Angeles 
and New York, two cities it has purposely targeted. This drive is followed up by various invest- 

ment promotion seminars in those cities. The slogan of this promotional campaign is "INVEST 
IN BLUESKY, THE HEART OF SOUTH AFRICA." Many municipalities in South Africa's nine 

provinces also establish promotion agencies similar to Investnow and wage campaigns just like 

Investnow's. 

Parliament has, by way of legislation, delegated full discretionary authority to the Director- 
General of the Department of Trade and Industry to establish its own national investment pro- 
motion agency. Parliamentary legislation has not referred to investment promotion or to a pro- 
motion agency either in concept or in name. The Director-General then establishes the National 
Investment Promotion Agency (NIPA). NIPA's primary functions are to promote FDI into South 

. Constitution of the Republic of South Africa 8111,s 175 on the Powers and Functions of Local Government. 
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Africa, to administer a national FDI policy which targets specific kinds of investments, operates 
an investment database and analyses the impact of FDI on the South African economy. NIPA 

also administers an advertising campaign in many large cities in the United States, including Los 

Angeles and New York. Its promotional slogan is "INVEST IN SOUTH AFRICA, THE JEWEL OF 

AFRICA." 

A few salient issues arise in the Constitutional context: 

For argument's sake, let us assume that the legislature of the province of Makepeace enacted 
a law which establishes Investnow and outlines its mandate, "to promote economic develop- 
ment and employment for the benefit of all who reside in Makepeace." The Director-General 
of the Department of Trade and Industry believes that FDI promotion "deals with a matter 

that, to be performed effectively, requires to be regulated or co-ordinated by uniform norms 
or standards that apply generally throughout the Republic." He believes that his Department 
should set the parameters of all regional and municipal investment promotion activities 
because an unco-ordinated splintering of endeavour in this respect may cause distortions to 

regional development and may foment competition between the provinces for capital invest- 
ment. Could the Director-General attempt to have the Makepeace statute declared unconsti- 
tutional as applied? t Because NIPA was established on the basis of Trade and Industry Departmental guidelines, 
themselves based on general Parliamentary enabling legislation, can the municipal legislation 
be said to be in conflict with the guidelines and therefore unconstitutional? 

Assume the answer to question (2) is "no" because it is found that municipal legislation can- 
not be in conflict with Parliamentary enabling legislation which vests in the Director-General 
wide discretion to establish "guidelines in respect of all functions of his Department." The 

Parliamentary Act does not refer to NIPA in any way whatsoever, and cannot be said to have 

anticipated its establishment. If Departmental "guidelines" are found not to fall within the 

category of Parliamentary legislation as contemplated in the Constitution, what implications 
does this finding have for concurrent commercial regulation on the part of the national gov- 
ernment, the provinces and local authorities? 

• Issues such as these are bound to arise in the framework of South Africa's new constitutional 

dispensation. Even if the constitutional rules governing concurrent competence do not pro- 
vide mechanisms for preventing policy conflicts between the national government and 

provincial or local authorities, it would be advisable for policy to be co-ordinated on the basis 
of good faith between the provinces and the national government as soon as it is practical. 

• Another solution to the problem of conflicts of the sort described above is to apply the rule 
that the powers of each government department be legislated finitely. For instance, a 

Parliamentary act establishes NIPA and defines its objectives and manadate, rather than dele- 

gating wide discretionary rule-making authority to the Director-General of the Department of 
Trade and Industry. However, if this policy were adopted, the entire field of central govern- 
ment's administration would be reversed. Although the implications of this change are 

beyond the scope of this project, it suffices to say that discretionary authority may serve to 
structure administrative operations with greater competence and skill than would a national 
Parliament. The delegation of discretionary authority to the head of a government depart- 
ment, especially with respect to trade and industry, may allow for less political pressure to 
bear on the decisions made. At the same time, however, such intra-departmental rules and 

guidelines can have the effect of sapping from the administrative process public accountabili- 

ty, predictability and transparency. 
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• In conclusion, an FDI promotion forum is advised. What should not be allowed to develop is 

tension between national and provincial competences, especially in areas such as trade and 

industrial promotion. An FDI promotion forum is advised because it would facilitate a good 
faith endeavour to promote regional development, cooperation and policy co-ordination and 

would lessen inter-provincial competition for footloose capital. This forum should obviously 
consist of representatives of each province and the national government. However, the actu- 

al structure the forum is not described here as it constitutes a very specific question of admin- 

istrative organisation. 

This chapter has as its sole objective the elucidation of a few of the salient issues which are 

arising or that will arise by virture of South Africa's new interim Constitution. 
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10. GENERAL GOVERNANCE OF FDI 

Between 1977 and 1985 no less than five codes of conduct - from the United States, the 

European Community Canada and Australia - have been devised which specifically sought to 
govern TNCs operating in South Africa. 117 However, all of these codes were drafted, adminis- 
tered and monitored outside of South Africa.118 In other words, these codes were driven by 

policies of the home countries of direct investment and activity in South Africa. With the excep- 
tion of the United States, no country required its companies to ratify a code of conduct. 119 

However, a survey orchestrated by the Washington DC-based Investment Responsibility 
Research Center concluded that 

"fajimost all South Africans ...spoke(nJ to endorse overwhelmingly the belief that any new code 

of conduct should have local South African input and control...that South Africa has the adminis- 
trative base to oversee a corporate code of conduct [and) that local control and monitoring 
would ensure that the programme keep its flexibility as needs and priorities continue to change 

rapidly in South Africa."120 

This conclusion concurs with the observations of others that these foreign codes of conduct 

may have become largely redundant. For instance, in reference to the European Code of Conduct 

one commentator has observed that the provisions of the Code relating to trade unions (for 
example, recommended wage levels, working conditions, and collective bargaining) have 

become interfering, paternalistic and obsolete. 121 It was therefore realised that the momentum 
for change generated by the foreign code movement needed to be internalized by South Africa 

and that the problems of its administration and implementation required growing domestic 
consideration. 

In November, 1992, the ANC/COSATU Alliance presented the Platform of Guiding Principles 
for Foreign Investors '122 before a gathering at the Riverside Church in New York which sought 
to address the need for a purely South African statement on corporate conduct. The impetus of 
the ANC/COSATU Alliance for the adoption of a corporate code of conduct apparently grew out 
of a substantive critique of the existing "legislative process that governs investment" and "the 

process of foreign investment." 123 
Clearly, the single emphasis on the commercial viability of 

117• These five cvdes am: 

(1) The Statement of Principles Programme (previously the Sullivan Principles); 
(2) the US. State Department Fair Labour Standards; 
(3) the Canadian Code of Conduct; 
(4) the Australian Code of Conduct and 
(5) the European Community Code. 

IRRC %n Overview of Codes of Conduct forMullilateral Companies in South Africa"in Towards a Code of Investment (1992) 62. 

118 lRRCAnOverAewofCodes62. . IRRC Overview of Codes 62. 

120 IRRC Oveheew of Codes 73. 

121. Holland Disinvestment; Sanctions and the European Community's Code of Conduct in South Afnca"89(353) l989AfricanAffairs 529,537. Dr 
Holland adds that 7tjo survive and to be of use, the Code needs to shed its paternalism, promote black empowerment and emphasize non-union acti' 
flies." . The Platform of Gukiirzg Pnnciples for Foreign Investors, ANC,COSATU position presented to the National Conference in Support of the African 
National Congress and Other Democratic Forces fora New South AfrIca, 12-15 November, 1992, Riverside Church, New York City. Published in 
ECOSOC (UN) List of Transnational Colporations with Interests in South Africa, Report of the Secretary-Generai, &C. 10/1993/13/add. 1(30 March 

1993)41. 

123. Platform of Guiding Principles for Foreign Investors, 1. Paragraph 1.1 reads: "The apartheki legislative process that governs Investment at present is a 
ma for obstacle to growth and development. In this context the process of foreign investment needs to be assessed with care." 
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investment by the present government will give way to a broader perspective which simultane- 

ously emphasizes the social feasibility of investment. 124 In the Introduction to the Alliance's 

Platform of Guiding Principles for Foreign Investors this phenomenon is clearly explained: 

At present the basic ILO Conventions do not apply accross South Africa. Discriminatory 
practices are widespread, and the lack of transparency in government is hiding corrup- 
tion and inefficiency, and promoting political violence and destabilization. Measures to 

protect the environment are weak, weakly implemented or non- existent. Investment in 
such a context will, therefore, not automatically contribute to growth, development or 
the eradication of apartheid. 125 

In other words, the present government's legislative committment to the growth and devel- 

opment of South Africa was viewed as inadequate. The adoption of a code of conduct was thus 

seen as a part of the transitional process which would lead toward the full integration of its prin- 

ciples into the future policies and laws of a democratic government. 126 Two years ago the 
ANC/COSATU Alliance stated in this regard that: 

"Foreign investors would be expected to comply with domestic regulations regarding industrial 

relations, workers' health and safety, the environment, affirmative action, and the training and 

education of thefr employees. In the transitional period, where current regulations are inade- 

quate, we will expect foreign and domestic firms to comply with suitable alternative standards. 

These standards might be drawn from international protocols in current use, or from successful 

national regulations of other countries, and will not be designated before potential investors and 

other parties have been consulted."127 

In actual fact, however, the Platform of Guiding Principles was meant merely as a statement of 

general policy, not as a warning to potential investors that they will be forced to comply with 
draconian moral strictures. The fact that the Platform may have projected the wrong message 
abroad 128 has caused both the ANC and organised labour to distance themselves from it. 129 

124. Mr Trevor Manuel, Head of the Department of Economic Planning of the ANC, has stated that there is "no distinction between commercial and social 
in vestment." Johannesburg, 20 July, 1993. MrDerek Keys, South African Minister of Trade and Industry and Economic Co-ordination, has, on the 
other hand stated that the "first hindamentalis the economic growth imperatrve..Like all goveiments we would like to see income per capita growing 

by at least one per cent per annum..." Keys "The SA Government won Foreign Trade and lnvestmenrApnl 1992 South Africa International 169. 

125'Platfrjrm of Guiairig Pnncples for Foreign Investors 12 

The Platform of Guiding Principles states that 7iJtis our intention to have the above pnncsples incorporated in the future policies and Iav.e of a demo 
raticgovemment..jijn the interim phase, we will campaign forthese pnnciples, and will support the further development of codes of conduct along with 
other democratic forn-iations." para'sS.l -3.2. 

127•DraftANC/AJliar.gce Foreign Investment Discussion Document (October, 1991)3, pars. 12. The reference to the fact that the basic International Labour 

OrganisatiorYs (ILO's) Conventions do not apply across South Africa is a perception that international labour standards have no legalforce in South 
Africa. South Africa is nota party to any international human rights convention, and nor is ita pallyto any of the lLO Conventions. Two years ago, 
this situation prompted COSATtJ to push for the incorporation of all the ILO Conventions into South African law. In fact, at that time, one of COSA1U's 

principal affiliates, the Chemical Workers' Industrial Union (CWIU) had drafted its owo Investment Code for Multinationals in Post-Apartheid S.A. vMich 

expressly adopted the ILO nineteen Conventions and Its twenty-three Recommendations without reservation. CWIU drafted its Investment Code for 
Multinationals in Post-A pariheid SA on 31 July, 1991. Specifically, COSATU called for three (apparently) alternative methods of incorporation: 
(1) Ratification of ILO conventions (about 155) (sic); 
2) incorporation of these into law/statute; 
(3) thorough review of domestic law to ensure that ft conforms to international conventions. 
COSATU Meeting of Industrial Restructuring Committee: DraftAgenda (6August 1991)3. The ILO framework referred to is the Tripartite Declaration 
of PrincIes Concerning Multinational Enterprises and Social Policy, Including a List of International Labour Conventions and Recommendations 
Referred to in the Declaration, adopted by the Governing Body of the International Labour Office on 16 November, 1977. ILO Doc. No. GN204/4,2, 18 

November 1977. 

1An American Iobbyest in votved in encouraging US firms to invest in South Africa has stated that 7ajlthough US. companies assume that South Africa 
will establish fair labor standards legislation, there is considerable concern that they might adopt a code of corporate conduct that would be a serious 

disincentive to investors choosing to locate there instead of other countries." J. Daniel O'Raheriy, Vice President of National Foreign Trade Council, 
mc, Personal Correspondence, June30, 1993. 

129• This position wes related to me bya senior COSA RI economic adviser, but for purposes of confidentiality his/her kientity shall remain anonymous. 
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On the other hand, however, the South African Council of Churches (SACC) and its counter- 

parts overseas have continued to emphasize the centrality of a corporate code of conduct which 
would empower black-owned businesses and ensure training and education programmes for 
black workers. 130 The phrase "investment with justice" has become the basis for the theological 
critique. 131 In his opening address of the Broederstroom Consultation on 10 February, 1992, 
the Rev Dr Frank Chikane stated that the primary motivation of the Church "is to ensure that all 

economic activity relating to this country, both in its present and in the future, is conducted in a 

manner which does not jeopardise the livelihood of the majority of South Africans, who by 
design are black, poor and workers." 132 Moreover, in its initiative of 30 June, 1993, the South 
African Council of Churches pledged its belief in the need to "reverse" 133 the economic 
distortions created by apartheid and to accomplish this objective by "reshap[ing domestic and 

foreign investment] in the image of an equitable democratic and life-enhancing society." 134 

The Church in South Africa views a code of conduct as a "tool of struggle" 135 that will enable 
the ecumenical movement to continue to exert influence over the nature of international inter- 
course with South Africa while change continues to take place. The Church's emphasis on 
revision and reshaping of the South African economy reflects its continued traditional support of 
democratic political ideals. 

Hitherto, no foreign corporation investing in South Africa has faced operating within the con- 
text of a code of conduct employed by the South African government. This observation concurs 
with the historical fact that the issue of corporate codes of conduct, especially those aimed at the 
behaviour of multinational enterprises established in developing countries, has been internation- 
alised. Since the 1970's, an international and regional Code movement has concerned itself with 
the explication of the responsibilities of transnational corporations to their home and host 
countries. The fundamental premise of the Code movement has been 

"that the protection of TNCs and foreign investors must be matched by decent conduct on thefr 

part... The formulation of codes of conduct also represents concerted international endeavors to 
provide mechanisms for resolving the perrenial problem of reconciling the business imperatives 
and objectives of TNCs with the development or economic goals of host countries."136 

130. See Barber VS Churches Punt BA Investment Code" Business Day, 8 October; 1993,4. 

131. Towards a Code of Investment: A Report on the Conference on Ethics for South Afnca's Internat ional Economic Relations, He/dat the Alpha Training 
Centre Broederstroom Under the Joint Convenorsh,p 0/the South African Council of 'Churches (SACC), South African Catholic Bishops' Conference 

(SACBC), Institute for Conte.ctual Theology (ICI) and lOg/so Trust (April 1992), 1. . SACC Towards a Code of Investment 5. 

its meeting in Lltrecht, the Netherlands, (12 June, 1993) the SACC stated: 'The sobering reality is that the correction of these structural distortions 
[such as unequal distribution of income, a shrinking economy, unemployment, overconcentration of ownership and markets etcJ will require years of 
cooperation bet.',een the new democratic government, its partners in cn'iI society and the international community." The Church's recurrent emphasis 
on the need to correct and to reconstruct the South African economy is a feature of its general critique. 

Initiative Code of Conduct for Business Operating in South Africa (30 June. 1993). This Initiative was subsequently adopted at the National 
Conference of the South African Council of Churches on 18 July, 1993, as its Code of Conduct after 'a long process of consultation with trade unions, 
business and churches here and abroad." As of 29 July, 1993, the SACC was in the process of establishing mechanisms for the implementation and 
monitoring of the code. SACC letter(from Rev Dr John Larnola, Co-ordinator of the SACC Task Force on Economic Matters) to Mr Terry Crawford- 
Browne, 29 July, 1993. 

1SACC Towards a Code of Investment 6. 

136. Asante 'The Concept of the Good Corporate Citizen in International Business4(1) 1989 ICSID Review 1,2-3 



GENERAL GOVERNANCE OF FDI 

An historical development in the relations between TNCs and host countries necessitated the 

development of international norms of conduct for TNCs. This development was the liberalisa- 

tion of developing economies and their consequent policies to attract TNC investment in order 

to increase levels of foreign capital and technology flows. 137 This process naturally lead to an 

intensification of interaction between host governments and managements of TNCs, which left 

many states unable to regulate effectively the conduct of TNCs, especially in such areas as abu- 

sive tranfer pricing, tax evasion, anti-trust, illicit payments, and environmental and consumer 

protection, without the assistance and the cooperation of the international community. 138 

More particularly, endeavours to devise codes of conduct and guidelines for multinational 

enterprises sought to address conflicts arising from competing interests. For instance, the com- 

peting interests between labour (represented by national trade unions) and the global manage- 
ment strategies of TNCs underlay the development of the OECD instruments during the period 
1976 - 1979. 139 The Andean Investment Code and the UNCTAD Transfer of Technology Code 

were preoccupied in addressing the potential conflict between foreign ownership rights through 
investment and the assertion of national sovereignty in the advancement of development objec- 
tives. Thus, the thrust of the Code movement has been to share the responsibility for regulating 
TNC behaviour between the appropriate governmental agencies of political and economic 

regions and international organisations. 

137. Asante 1989 ICS!D Review 2. 

1Asante 1989 ICS!D Review 2. 

Horn "Codes of Conduct for MNEs and TransnationalLexMercatorla: An International Process of Learning and Law Making" in Horn (ed) Legal 
Problems of Codes of Conduct for Multinational Ente,prises (1980)47. 
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11. A SOUTH AFRICAN "GUIDANCE" POLICY FOR FDI 

The attempt to internationalise and thus to externalise regulation of the activities of TNCs was 

predicated on the observation that many developing countries had no internal capability to 
exercise such management. South Africa, unlike many developing countries, especially in Africa, 
has a well-established legal system. 

One of the main feature of international corporate codes of conduct for multinational corpora- 
tions is their emphasis on the rights of workers in those countries where these corporations 
invest. As suggested above, this emphasis has been particularly pronounced in respect of inter- 
national operations in South Africa. However, South Africa's rapid socio-legal transformation, 
since the release of Nelson Mandela in 1990, has facilitated the emergence of a set of minimum 
standards for labour relations and for human rights in general. South Africa's new Constitution, 
in its Chapter on Fundamental Rights, creates a framework for labour relations, promising work- 
ers the right to fair labour standards, to form unions, and to organise and bargain 
collectively This constitutional framework builds upon a pre-existing regime of labour rela- 

tions legislation which could be said to have been initiated by the Wiehahn Commission in 

1979. 141 Thus, labour relations no longer constitutes an area of attention as it once did under 
the apartheid regime and thus, the focus of attention has moved from the basic conditions of 

employment to the development of commercial and human resource development policies. 

Whatever form a substantive FDI policy takes, the central question remains to what degree a 

national government should intervene in the process of foreign investment in South Africa. 
South Africa has a well developed legal system capable of further development in particular 
commercial areas, such as competitions law, international trade, and mergers and takeovers reg- 
ulation - all of which have important implications for foreign investment. These areas of regula- 
tion necessitate that social policy be served by highly technical and largely rigid legal instru- 

ments. The issue of an FDI policy, on the other hand, arises in the context of industrial develop- 
ment, and for various reasons related to industrial policy should not necessitate the same degree 
of regulation or government intervention. 

• A policy which seeks to maximise the contribution which foreign investors can make to indus- 

trial development and thus to social welfare should not attempt to control, manage or inter- 
fere with the activities of those investors, beyond the administrative, criminal or civil applica- 
tion of law to all who operate commercially in the local market. In other words, an FDI policy 
should seek to drive investors into those sectors and subsectors which industrial policy targets 
for specific development. This should take place by implementing a well-coordinated nation- 
al programme of investment incentives formulated with the sensitivity and particularity which 
an industrial strategy deems appropriate. The aforegoing principles should constitute a 

general policy environment for all direct investment, irrespective of origin. 

However, as discussed in detail below, an important departure from such an approach is the 
idea that a direct investment policy focus on foreign investment as a specific developmental 
resource. 

ConstiMion of the Republic of South Africa Bill, Chapter 3, s27. 

141. Commission of Enquiiy into Labour Legislation, appointed under GN 445 GG 5651 of8Juy, 1977. The Wiehahn Commission explained "fair employ' 
mentp,aclice as "can be ,elated to the nght to work, to associate, to bargain collectively, to withold labour, protection and to training or development." 

Report of the Commission of Enquiry Into Labour Legislation Pail I RP 47/1979 Vpara 4.127.20. See Brassey, Cameron, Cheadle and Oliver The New 
Labour Law (4th impression 1990) 166. 
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• This focus should give rise to a second-tier of direct investment policy which should have as 

its primary objective the guidance of qualifying foreign investments into optimal arrange- 
ments with the state. 

The operative term here is "guidance" since it describes the process through which interna- 
tional investors and the state enter into contractual relationships based on the mutual accrual of 
benefits. One could thus characterise South Africa's FDI policy as a guidance policy, that is, one 

guided by each party's respective commercial or social objectives. 

Another dimension of an FDI policy which may relate to guidance is FDI promotion. A nation- 
al policy which links promotion to guidance in a four-tiered framework could be described as fol- 
lows: 142 

iI attracting FDI through a marketing mix of promotional 143 and pricing strategies; 144 

screening FDI proposals in order to identify those that are appropriate and that deserve spe- 
cific official support; 

monitoring FDI to ensure that it conforms to expectations; and 

intervening in FDI operations if they are believed to be made more favourable. 

For reasons already discussed, a substantive policy on FDI has not been fashioned in South 

Africa, and therefore, there has been no attempt to assess FDI activity in the South African econ- 

omy. Also, there is little recognition given by government to the notion that FDI has a particular 
role to play in industrial development. However, there is general tri-partite consensus at the NEF 
level that 

"foreign dfrect investment contributes to economk development.., through its effect on the qua!- 
ity of life of the population as a whole, and especially the very poor, (and that itJ is crucially 
dependent on thedomestic policy environment." 14S 

But no consensus appears to exist beyond the level of general recognition. In strong contrast 
to government's contribution to the debate on economic development, is the ANC's policy 
focus on foreign investment as a specific potential developmental resource. Although the ANC is 

determined to apply the principle of national treatment to foreign and domestic investors alike, 
it has articulated a broad (but as yet undeveloped) policy of departure from this principle. The 
ANC has stated its view as follows: 

"Departure from national treatment may include limitations on domestic borrowing or on for- 

eign ownership in strategic areas such as land and national resources. Foreign investments that 
meet defined national growth and development objectives may enjoy specific contractual 
arrangements."1" 

Wells and Flint Maiketing a Countiy2. 

1romoioal strategies would include the dissemination of information about the investment location, and the provision of investment services for the 

prospective investor. 

144Pning strategies are incentive schemes coupled iU, costs to the particular investor, such as performance requirements. 

1NEF Report 3-4. 

1ANC Ready to Govern 24. The ANCs control policy follows a pnncsple already well-articulated/n the international literature. Forinstance, Encarnation 
& WelLs 1985 International Organization 62: 
"If a pail/cu/ar land of foreign investment is extremely important to a country - that Lc, if the investment is politIcally 'salient to the countn/s develop- 
ment goals - the country tel/I tend to circumvent general decision- making stnictures and employ various special organizational arrangements." 
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That particular foreign investments will be identified for special treatment, as a matter of 
national policy, suggests that an ANC-led government will institutionalise some, yet a highly 
focussed, degree of selective intervention in the management of TNC activity. The general ideo- 

logical underpinning of ANC policy rejects the notion that complete non-intervention will ensure 

that FDI is driven along the tracks laid by industrial policy and that it will contribute optimally to 
South Africa's economic welfare. The following discussion explores and develops the theme of 

an FDI guidance policy in South Africa. 

• It was recognised overseas some years ago that TNC management, exercised through cen- 

tralised domestic administrative efforts, must satisfy a number of conditions: 147 

• First, a country must have both the ability and determination to bargain effectively with 
TNCs. This means also that the effectiveness of the bargaining process depends, to an impor- 
tant degree, on the pre-identification of specific economic objectives. 

• Second, there must exist a national economic plan which identifies the particular role of FDI 

in the country's economic (and thus industrial) development to direct negotiations with 
TNCs. If national economic development objectives are identified with specificity, the bar- 

gaining process should match those objectives with the investment projects most appropriate 
to the realisation of those objectives. 

• Third, a national institutional mechanism should exist which would monitor the performance 
of the foreign enterprises in the host-economy in order to ensure that they adhere to the 
terms and conditions of operation set down through the bargaining process. 

The level of skill and expertise required of the civil servants involved in guidance administra- 
tion is high. The core activity of administering a guidance policy involves the bargaining of 
structured arrangements between the host-country government and the investing TNCs. The 

outcome of the bargaining process will be determined, for the most part, by the bargaining skill 

and expertise possessed by the negotiators. 148 For this reason guidance administration is a rel- 

atively rigorous governmental function, and therefore it would be safe to say that its institutional 

absence will pose fewer logistical problems than would its employment. Also, a guidance policy 
must be based on the common principle that the net gains flowing from guidance administra- 

tion must exceed its national welfare costs. 

As a matter of policy, two components constitute guidance administration: (1) an institutional 

structure; and (2) a substantive bargaining policy. These components are examined below. 

11(i). GUIDANCE POLICY: INSTITUTIONAL STRUCTURE 

A choice exists between the creation of centralised and diffused institutional structures. 149 

A diffused structure entails the decentralisation and sharing of management authority between 

different government departments or ministries. Considerations of efficiency are important in 
this context because a high degree of consistent co-ordination is required between 

147. Sauvant and Lanier '1-lost-Countiy Councils: A Concept and Legal Aspectsin Horn (ad) Legal Problems of Codes of Conduct for Multinational 

Ente,piises 1980341350. 

Encamation & Wells 'Soveriegnlyen Gaie: Negotiating v.4th Foreign Investors39(1) 1985 International Organization 4748; UN Formulation and 

Irrolementaticn of Foreign Investment Policies 1992 71. 

Encamatlon & Wells 1985 International Organization 56. 
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governmental personnel responsible for different administrative functions. Therefore, inter- 

departmental linkages can reduce the effectivess of the negotiating process by forcing it through 
unnecessary administrative hurdles. Indeed, it is well known that administrative delay, disorgani- 
sation and disorientation are characteristics viewed by investors as disincentives. 

The establishment of a centralised structure means that a single government department will 
exist to which authority is delegated for the purposes of bargaining and concluding special 

arrangements with foreign investors. This means also that ministers and bureaucrats may have 

to surrender a degree of their existing authority to the new unit. There is obviously an existing 

political and bureaucratic devolution of power within government. 

• For this reason, the political costs and benefits of restructuring must be carefully considered 
when a reconfiguration of authority will entail the disenfranchisement of certain well- 
entrenched power structures.150 

Again, it should be stressed that the current statements of the ANC which suggest the utilisa- 

tion of a guidance policy for FDI also suggest that such policy is to be selective in the types of 
FDI to which it would apply. Therefore, such a policy will not necessarily apply to all invest- 

ments. Accordingly, foreign investments may enjoy special treatment if they satisfy certain crite- 

ria and therefore a guidance policy will not be applied mandatorily at the level of entry. 

This arrangement suggests that the screening process can take place only on the basis of the 

appropriate information supplied to the agency responsible for guidance administration. ft is 

assumed here that a preliminary screening would be necessary to assess whether or not the par- 
ticular investment is worthy of special treatment. 

• At any rate, the submission of an investment proposal should be made mandatory for census 

purposes, irrespective of any other consideration. The centralisation of direct investment data 

collection and analysis is a crucial component of an economic development programme gen- 
erally, and of an industrial strategy in particular. It should be noted that no institution exists in 

South Africa which fulfills this function. In short, an FDI management policy can be adminis- 
tered only upon a viable empirical basis. 

The institutional body that will be responsible for guidance administration will not be an 

"approval" agency. Except for certain strategic industries or for sectors of economic activity 
reserved for South African nationals, the entry of FDI will be free, uninhibited and welcome. For 

those restricted economic areas, the acquisition of the necessary licenses will be required. This 

is, however, a separate issue to that of guidance administration, and for this reason a govern- 
ment authority which carries out this policy will not be an "approval" agency. 

It is suffices to say that entry restrictions do not appear in the current debate to hold any pre- 
dominance over the notion that investment entry will be unimpeded. It should be pointed out 
that the greater the extent to which entry is conditioned on the acquisition of a license the 

greater degree of corruption or illegal rent-seeking on the part of the civil servants involved can 

be expected. 

Encamation & Wells 1985 International Organization 60-62; see also, Wint "Promoting Transnational Investment Organizing to Seivice Approved 
Investors" 2(1) 1993 TransnationalCosporations 71. 
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• From the standpoint of policy, this phenomenon alone is sufficient to recommend that as few 
areas as possible of economic activity should be conditioned on licensing. 

• In South Africa's case, the Industrial Development and Investment Center ("IDIC") within the 
DTI is a viable choice of an existing institution for purposes of management administration. 

As already discussed, the IDIC's current mandate is thin, and its scope of operation narrowly 
curtailed. However, notwithstanding its present constitution and ideological orientation, inter- 
national experience seems to support the idea that investment promotion and the administra- 
tion of an investment guidance policy are institutionally linked operations of government. 

Singapore's Economic Development Board ("EDB"), for instance, administers an investment 

promotion portlolio and negotiates and concludes agreements with foreign investors outside of 

the regular ministerial structure. 151 Another example is Thailand's Board of Investment ("BOt"), 
the central authority for administering Thailand's investment promotion program, 152 which 
also regulates all investment projects which it identifies as being most profitable to the Thai 

economy. 153 In the case of Thailand, the. BOl was originally created in 1954 to screen invest- 
ment proposals and to negotiate with investors, and only in the early 1980's began also to pro- 
mote investment. In contrast to the BOl, Canada's Investment Canada was created as an invest- 

ment promotion agency to replace the previous Federal Investment Review Agency, which was 

established to screen investment. 154 This change in function was accompanied by slight 
changes in personnel. 155 

• It appears therefore that investment promotion and investment guidance are linked adminis- 
trative functions. 

The ability to negotiate with informed, powerful and influential TNCs is a highly developed 
skill. Besides the fact that investment promotion and guidance may be linked administratively, 
individuals who have had intensive experience dealing with potential investors, and who have 

come to understand the character of the domestic economy are relatively well qualified for the 

job of investment guidance administration. However, whether a new governmental structure 
should be created and new recruits are to be employed and trained, or whether existing struc- 

tures are to be modified, are considerations which face a prevailing government, but which are 

beyond the scope of this discussion. 

11(u). GUIDANCE POLICY: STRUCTURE AND SUBSTANCE OF BARGAINING 

Once a government has chosen to institutionalise an investment guidance policy, it commits 

itself to a peculiar regime of official external economic relations. Direct, rules-based, govern- 
ment involvement in the dynamics of investment market-entry will, in South Africa's case, be a 

distinct and obvious departure from the status quo. There is no prevailing bargaining authority 

Encamation & Wells 1985 International OrganizatIon 61. 

152. The 80! also operates the Office of the Board of Investment which serves as an investment service center. 

1See Ngo "Foreign Investment Promotion: Thai!andLs a Modelfor Economic Development in Vietnam" 16(1) 1992 Hastings International & 

Comparative LawReview6787. 

& Flint Marketing a Country 25. 

155Welis & Flint Marketing a Country 25. 
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in South Africa, and in this regard the example of the United States and Great Britain is followed. 

The absence of a bargaining framework, while allowing investors greater predictability in their 

decision-making, is unlikely to optimise the potential benefits for the host-country from each 

investment. 156 

• It should be made clear from the outset that investment guidance, if employed, should not 
be viewed as an all-or-nothing option. In other words, investment guidance should screen 

investment proposals for special treatment (as a departure from the national treatment princi- 

ple), set terms and conditions for investment operation in the host-country and monitor 
adherence to those contractual requirements. However, such a policy would constitute tar- 

geted and managed intervention but should not be utilised as a substitute for an open-mar- 
ket entry regime. 

The very idea of bargaining implies the swapping of concessions between the parties involved 

through a process of negotiation. Those investments not identified in terms of guidance policy 
would simply be governed by the laws of the land. 

• First of all, as a matter of policy, a decision must be made as to the character of the bargain- 

ing framework. 

Guidance administration may consist of a review process whereby an agency or board will 
invite all investment project proposals for screening. The screening process may lead to an 

objective identification of those projects believed to be of special interest to domestic economic 

development. 157 The degree of rigidity inherent in the review mechanism will determine 
whether and to what extent inter-personal negotiation will take place. It has been recognised 
that the greater the rigidity and the degree to which the rules and conditions of market- 

entry are fixed, the greater the deterrent effect such a mechanism will have on incoming 
investment. 158 

• A balanced approach to guidance administration should be adopted. In line with existing 
recommendations, South Africa should define, clearly articulate and publicize the role that 
TNCs can play in its programme of social and industrial development. 159 

This approach will set the parameters of a bargaining structure. It would then be within the 
limits of such parameters that specific bilateral negotiations can take place. 160 The particular 
terms and conditions of market entry and operation will be set through these negotiations. 

However, the most crucial aspect of the negotiation-bargaining process is how the ownership- 

specific advantages of the TNC relative to other alternatives available to the host country com- 

bine with the location-specific advantages of the host country relative to the other alternatives 

available to the TNC to result in an optimal arrangement for all concerned. 161 In other words, 
the ownership-specific advantages of the TNC have a relative value to a host government, based 

1Encarnation & Wells 1985 International Organizatn 56. 

157. The definition of "economic devekpmenr and tie njles for application review maybe promulgated from time to time as an administrative circular, or 
may be published in the Government Gazette. The degree of trensparency and specificity inherent in the review procedure are distinct issues of policy. 

1 The Dete,minants of Foreign Direct Investment 62. 

159. UN The Dete,minants of Foreign Direct Investment 62. 

160. UN The Dete,minants of Foreign Direct Investment 62. 

161. UN Fo,mulation and Implementation 69. 
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on other available alternatives. This is true in the converse for the TNC for which the host coun- 

try has an appeal relative to other alternative investment locations available to the TNC. This 
theoretical framework should generate the necessary differences between the respective expec- 
tations of the parties to enable them to work toward a satisfactory compromise. 

Ownership-specific advantages are the profit-enhancing characteristics of a firm's 
operations. 162 These characteristics may be its level of research and development intensity 
163, its level of advertising intensity 164 its management expertise, 165 and its trading exper- 
tise. 166 These factors have potential spill-over value to a host-country's economy. Other factors 
such as the amount of foreign capital the firm intends to bring in as a net investment and the 
number of jobs which it proposes to create are also relevant. All of these firm- and project-specif- 
ic characteristics, as they are perceived by the host country government to impact upon the 
domestic economy in the desired fashion, will determine the degree of bargaining power which 
the TNC will have in the negotiating process. 

On the other hand, the location-specific advantages of the host country as they are perceived 

by the TNC will determine the extent of the government's bargaining power in the negotiation 
process. 167 The location-specific advantages of the host country are those characteristics which 
enhance the attractiveness of the location as an investment site. Such advantages comprise, 
inter alia, the size of the host market in terms of level and rate of increase of GDP and per capita 
income, cost-effective labour and appropriate supply of skills in the labour force, cost-effective 
raw material supply, the value of tax and non-tax incentives, cost-effective infrastructure and 
industrial support, well-articulated plans for economic growth and prosperity, and political stabil- 

ity. 

There exists a third consideration of some importance: performance requirements, and in par- 
ticular, trade-related investment measures ("TRIMs"). 168 Performance requirements 

"are a special category of disincentives that direct an investor to buy from or sell to certain 

markets..Jand, more specifically, TRIMs areJ stipulated shares of production that must be exported 
and stipulated shares of inputs to be procurred domestically - as well as such measures as restric- 

tions on foreign ownership of equity and employment of local nationals."169 

TRIMs consititute the overall category of policy tools which a host-government utilises to 

shape the undertakings of the investor. TRIMs could be used in the bargaining process to secure 

162. See UN The Determinants of For&gn Direct Investment 55-58. 

R&D intensity measures a fimYs level of technological creatMty and innovation, as measured, inter alia, by the percentage of a firm's profit that it 
spends on R&D-related actMty. R&D intensity also includes the extent and nature of its ownership of intangible assets such as patents and trade- 
ma,ks. 

164 Advertising intensity indicates the degree and competence with wl7ich a firm introdoces new products or processes into the market or prolongs the life 
of existing products, and can be measured bythe percentage of profit which a firm spends on advertising and marketing. Advertising intensity may 
aLso reveal the degree of a firm's committment to stimulate demand for domestically produced goods in overseas markets. 

165. The degree to which a firm utilises management in terms of both quantity and quality may indicate the ability of the firm to organise its operations effi- 

ciently as well as its resourceMness in training local management 

1A floWs trading expertise could well indicate its abilllyto secure overseas markets abroad for domestically produced manufactures, beyond considera- 
tions of adver1ising-intensity 

167. See UN The Determinants of Foreign Direct Investment 58-59. 

Fora discussion of TRIMs under the GATT see Section below. 

Guisinger 1986 World Economy8l. The term WRIM5 v.411 be used instead of 7,erformance req,irements. 
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various committments from the investor, which amount to the terms and conditions of market 

entry and post-entry operation. TRIMs serve at least two important policy functions: 170 

First, while investment incentives are used to attract FDI into the host country, TRIMs can be 

used to guide the investment into the most appropriate geographic or sectoral location within 
the host market. It is left to an economic or industrial development strategy to identify the opti- 
mal market location options in respect of the ownership advantages of the INC with which the 
host government bargains. TRIMs effectively lock into place the resulting "resource allocation" 

arrangement. 

Such TRIMs may consist of a requirement to locate in a particular region in the Republic (iden- 
tified for development); to export a certain percentage of output of a particular product to a par- 
ticular market (identified for access for similar South African products); to use only locally devel- 

oped technology for a particular manufacturing process (identified for licensing), etc. 

Second, TRIMs can be used to secure commitments from the investor in fulfilment of the host- 

country's development goals. In other words, TRIMs can secure from the investor the necessary 
insurance that its entry into and operations in the host market will result in a net benefit to the 
host country's welfare. 

Such TRIMs may consist of a commitment to source a certain percentage of value added or 
intermediate inputs from South African manufacturers (identifed for purposes of industrial devel- 

opment); to hire a certain percentage of black employees (identified for purposes of affirmative 

action); to train local managers (identified in terms of a skill-transfer program); to export a cer- 

tain percentage of added value (identified for balance-of-payments and industrial development 

purposes), etc. 

Obviously, the investment will be made if the benefits to the investor outweighs its costs; the 
extent of gain will therefore be carefully weighed. Therefore, TRIMs may well be thought of as 

deductions from the net value of the location-specific advantages of the host-country if they 
constitute requirements that the investor was not initially planning on satisfying. For this reason, 
TRIMs could have the effect of corroding the appeal of the host-country as an investment loca- 

tion to the investor, and therefore a p9licy which incorporates the utilisation of TRIMs is general- 

ly a second-best policy. However, TRIMs are not meant to be adopted and utilised in vacuo. 

They are meant to shape a contractual arrangement which reflects the optimal division of bene- 

fits between the investor and the host country. It is the net incentive upon which the final 

investment location decision is made. 

• The bargaining process will therefore have to be flexible and informed enough to combine all 

the factors and terms and conditions of market entry in such a way as to lock into place an 

optimal arrangement. 

Optimality in this sense suggests that the resulting contractual arrangement will reflect a set of 

reciprocal obligations, the materialisation of which will conform to "national growth and devel- 

opment objectives." "National growth and development objectives" will have to be carefully 
evaluated in terms of an industrial and economic development programme. This means, in 

turn, that the role of FDI in each industrial sector will not necessarily be uniform and that each 

170 The following comments are based on The useful a,tic!e, Greena way 'Trade Related Investment Measures and Developing Stiategy45 (1992) 

14*105 139. 
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arrangement will have to be sensitive to the development profile of the specific sector penetrat- 
ed by the project. 

The UNCTC has recommended to the ANC that "major investments or investments designed 
to be responsive to the economic and social priorities of a democratic South Africa" should be 

classified as "special status" investments. 171 An envisaged Investment Code would offer such 

"special status" investments certain additional guarantees. 172 The UNCTC recommendations 

emphasize the application of the national treatment principle, but recommends that "[e]xcep- 
tions from national treatment may also be provided in respect of special advantages and invest- 

ment incentives granted to previously disadvantaged groups; these will not be extended to for- 

eign investors." 173 Moreover, the UNCTC adds that "[t]he power to derogate from the 

principle of national treatment would be strictly limited to the categories and conditions in the 

code." 174 

The United Nations' recommendations appear to be in stark contrast to what the ANC has 

proposed thus far. It is beyond the scope of this project, however, to explore the implications of 

derogating from national treatment to favour previously disadvantaged domestic groups. 

171. UNCTC Policies Towanis Foreign Investment fora Future Democratic Government of South Afnca (Janualy, 1992)26. 

172. UNCTC Policies Towards Foreign lrwestment26. 

UNCTC Policies Towards Foreign Investment 27. 

174. UNCTC Policies Towards Foreign Investrnent26. 
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12. INCENTIVES FOR FDI 

South Africa has a diversified investment incentive regime in place. Because South Africa does 

not have a coherent poiicy on FDI, the sensitivity of its current investment incentive schemes to 

foreign direct investment is minimal. In other words, FDI is not specifically targeted by an overall 

investment incentive policy. This observation reflects the fact that South Africa's investment 

incentives are based on a general neo-classical policy of neutrality toward FDI. 175 

Presently there are eight general categories of incentives available to investors. These are list- 

ed by the South African Industrial Development Information Center as: 176 

L Tax Incentives; 

IJ Industry Financing Incentives; 

F Regional Industrial Development Incentives; 

IJ Financial Rand incentives; 

L] Industrial Export Incentives; 

LI Import Tariff Protection and Tariff Relief; 

LI Development Programmes for Specific Industries, and 

LI General Incentives. 

These eight categories are broad and encompass what some would classify as "trade" incen- 
tives. Nonetheless, the lumping together of industrial export incentives and import tariff protec- 
tion and tariff relief measures into the category of industrial investment incentives reflects an 

integrated approach which the present government has taken towards investment incentives in 

general. 

As discussed below, it is not believed that the availability of specific tax incentives have a signif- 
icant impact upon the investment location decision. For this reason, the current tax regime in 
South Africa shall not be assessed. Also, industrial finance incentives offered by the Industrial 

Development Corporation will not be assessed because it is not at all understood at this stage 
whether and to what degree they have affected foreign investment location decisions. 177 

12(i). REGIONAL INDUSTRIAL DEVELOPMENT PROGRAMME 

The RIDP was introduced on 1 May, 1991 178 It encompasses three distinct industrial incen- 
tive schemes, namely (1) an establishment grant, (2) a profit/output incentive, and (3) a reloca- 

tion incentive. The third incentive scheme is only applicable to foreign investors. 

175. WheTher or not the various prevailing in vestment incentives are suff Icienhly cvonlinated in terms of a national industrial and macro-economic policy on- 

entation is an important question, but goes beyond the parameters of this project. 

176. IDIC Industrial Investment Incentives (1 June, 1993). 

1MrHein Vplese, IDC, teleconference, 8 November, 1993. 

178. Department of Regional and LandAffairs Regional Industnal Development Programme Incentive Package Applicable from I May 1991 (29 March, 
1993), 2. 
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Establishment Grant: 

The establishment grant aims to encourage the establishment of new industrial undertakings 
or the expansion of existing ones. 179 The basis of the calculation of the grant is 10.5 per 
cent of total operational assets, subject to the maximum investment limitation of Ri 5 million. 
180 The establishment grant is to be paid over a maximum period of two years in quarterly 
installments, 181 subject to periodic monitoring. 

In order for the applicant to qualify for the grant, it must satisfy three conditions: (1) The 

undertaking must hold a minimum of 25 per cent of the balance sheet value of total assets in 
the form of operational equity. 182 (2) The applicant must incorporate as a company or close 

corporation, 183 and (3) the undertaking must be a new secondary industry. 184 If the 
undertaking should sink below the required 25 per cent equity holding, it can continue to 
receive the grant if the Board for Regional Industrial Development is satisfied that the reasons 
for such a reduction are acceptable. Otherwise, the undertaking will immediately proceed to 
the next phase of the industrial incentive package, the profit/output incentive. 

The Profit/ Output Incentive 

The profit/output (P/O) incentive, which follows the two year establishment grant, is calculat- 
ed accorded to the following formula: 187 

[20% x profit before tax 8] x [i + 200%(return on assets 189)] 

IDIC lndustnal Investment Incentives 6. 

180. RIDP Incentive Package 2para. 1.1. However, the value of operational assets is predetermined on the basis of the nature of the assets in question; 
ASSET % VALUATION 
Owned land and buildings = 100 
Rented land and buildings = 50 
Manufacturing machinei'/ & equipment = ICY) 
Commendal vehicles & office furniture = 100 
Stocks (maximum two month's turnover = 50 
Trade Debtors (maximum three montnts turnover) = 50 
See IDIC Industrial Investment Incentives 6. 

181 RIDP Incentive Package 3 pars. 1.3. 

182. The minimum threshold must be indicated in the balance sheet supporting the application, and must be sustained in audited financial statements to be 
submitted at the end of each financial year for which the estat WLshment grant was paid. RIDP Incentive Package 2para 1.2. In reality, however, the 
oard of Regional Industrial Development has recentiy decided to accept applications showing a minimum of 25 per cent equity ownership. Reasons 

for this change in attitude are not clear. 

183 The A/OP guidelines state that non-incorporated entities such as sole proprietorships or partnerships wIl not be eligible for the incentives, while 
branches and/or divisions of incorporated undertakings maybe eligible for the incentives, subject to certain conditions. RIDP Incentive Package 2. 

Aithough the RIDP guidelines do not define "secondary" industry, they inblcate that the applicant be engaged in manufacturing, processing orassem- 
bling. RIDP Incentive Package 2. 

1Acceptabii4' would depend, inter alia, if the reasons fora reduction in equity in volve excessive growth or stall-up losses. RIDP Incentive Package 3 
para 1.2. . RIDP Incentive Package 3. 

RIDP Incentive Package 4 pars. 2.1. 

180. Profits before tax are to be based on audited financial statements, prepared for sharehokiers/members in terms of the Companies ActiViose 
Corporation Act However, profits before tax exclude non-operational income and RIDP incentive income. RIDP Incentive Package 4 pars. 2.1. 

The return on assets is calculated as follows: (profits before tax+ interest on all borrowings)! total assets. RIDP Incentive Package 4 pars. 2.1. 
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The RIO incentive is paid annually over a maximum period of three years, subject to the con- 
straint that it will not exceed the annual establishment grant as calculated at the end of the 

second financial year. 190 payments are to be made subject to reconciliation against audit- 
ed annual financial statements in terms of Generally Accepted Auditing Standards.191 

U The Relocation Incentive 

The relocation is the only incentive not available to domestic undertakings wishing to estab- 

lish or expand their operations. The Board, will, upon the consideration of each application 
on its merits, grant such foreign enterprises wishing to relocate to South Africa a maximum of 
Ri million, in addition to the other RIDP incentives. 192 However, the two qualifying factors 
are that the commercial enterprise must be relocated from abroad to South Africa, including 
the TBVC States, and that the plant and equipment relocated must represent a net direct 
investment. 193 It should be noted that the amount of the relocation grant is calculated on 
the basis of the actual relocation costs to the investor and is therefore not a "free-based" 
incentive. 194 

U General considerations: 

In order to qualify for any of the RIDP incentives, the undertaking must enter into a standard- 
ised contract with the Board for Regional Industrial Development.195 The contract reserves 
the right in the Board, inter alia, to adjust its incentive payments against changes in the appli- 
cant's audited financial statements, 196 to terminate the contract if all plant machinery and 

equipment relating to the project is not kept in productive use for the duration of the pay- 
ments, 197 to terminate the contract and to have a claim of refund over the prior incentive 

payments if a set of all financial statements and relevant records are not kept at the premises 
of the undertaking for at least three years, 198 and to terminate the contract if the applicant 
has abandoned or suspended the activities of the undertaking. 199 

190. If the establishment grant is fo,feitedbecause of a percentage reduction in equity in the first or second year, and is translated to the PlO incentive, the 
payment during that lime va/I be limited to the "maximum theoret ical establishment grant calculated for each of those yea,s, based on the actual invest- 
ment in operat lone! assets in each year."RIDP Incentive Package 4 pare. 2.2. 

191 R!DP Incentive Package 5para. 4. 

192RIDP Incentive Package 5. 

That is, the plant and machinery must be free of any encumbrance. RIDP Incentive Package 7para 8. 

194Mr Jacob Graaff, National ProductMty Institute, teleconference, 26 August, 1993. The discretion of the Board of Regional Industrial Development is 
exercised on the basis of a selected engineer's evaluation of the capita! to be relocated and shipping company freight and insurance quotations. 

contractual offer follows approval by the Boa rd for Regional lndustnai Development of the application for the establishment grant and PlO incentive 
programme based upon information supplied by the applicant in the Application for Regional Industrial Development Incentives. his then up to the 
applicant to accept the offer as submitted. 

196 BAlD Annonymous Contract clauses 3.1 -3.3. 

197. BRID Annonymous Contract clause 6.3 

1BRID Annonymous Contract clause 18. 

BRlDAnnonymous Contract clause 20. 
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All RIDP incentives are tax exempt. 200 However, the establishment/expansion and the PlO 

incentives are subject to a spatial application qualification. They are not available for projects in 

the PWV and the Durban core areas and are subject to a 60 per cent maximum in the first two 

years of operation in the Cape Peninsula and in the Durban/ Pinetown/ Pietermaritzburg area 

and larger Durban Functional Region (excluding the Durban core area) as well as in the decon- 

centration area surrounding the PWV region. 201 The relocation grant is not subject to any such 

limitation. 

The primary difference in the 1982 and the 1991 RIDPs is that the latter's aim is to neutralise 

the geographic bias of the former. 202 Since the 1960's, the government has endeavoured to 

encourage the location of manufacturing industry to designated growth points outside the main 

metropolitan areas (particularly the PWV region), and since the 1970's to areas inside the home- 

lands, with tax and then with cash grants. 

According to a recent economic assessment 204 the decentralisation scheme failed because it 
succeeded only in inducing the location of barely viable, low level job-creating, manufacturing 
concerns at the decentralisation poles created by the program. 205 If the initial motivation for 
the spatially biased RIDP was to create long-term, self-sustaining, efficient, manufacturing 

growth cores in the less developed regions of South Africa, it is argued that the programme 
attracted overwhelmingly smaller enterprises dependent on subsidies for their survival. 206 Also, 
it was found that the relative infrustructural disadvantages of the decentralisation areas 207 

reduced their natural attraction for the better established enterprises for which short-term incen- 

tives are not of crucial importance. 

Survey evidence has indicated that since the 1982 decentralisation policy revision, (that is, as 

of December 1989) more than 50 per cent of the firms at the growth points continued to be 

dependent on the subsidies for their profitability and survival. 208 The mechanics of this survey 
are not revealed. However, these conclusions are fundamentally contradicted by other 
evidence.2 Rather, micro-economic analysis indicates that 71 per cent of the NPI's sample of 

approximately 2019 firms approved for RIDP incentives during the 1991-1992 financial year, 

performed above the break-even point, or in other words, were above-norm performers, dis- 

counting the incentWes they claimed. 210 

. RIDP Incentive Package 8para. 10. 

201•RIDP Incentive Package Bpara. 11. 

82MrKoos Pretonus, Depariment of Regional and Land Affairs, teleconference, l7August, 1993. 

203. Addleson "Decentral,sation Incentives, Indust,ialLst's plans and the Location of ManufacturingActMt)P 58(2) (1988) SAJE 173. 

204. hoibe noted that the policy paper behind the changes in the 1991 RIDP was commissioned by the Department of Regional and LandAffairs of 
the Development Barikof Southern Aflica in 1989. The present author was unable to obtain a copy of the final report, butAdclleson's article apparently 
reflects the 4ewa and ma jot conclusions in the DBSA's report 

205Addleson 1988 SAfE 174. 

206. Addleson 1988 SAJE 174. . Such infrastnictural disadvantages include the lack of skilled labour, poor social amenities and analliary services and thus the diffullies of attracting 
skills to the region. Addleson 1988 SAJE 182. 

208. Addleson 1988 SAlE 152. 

209. MrJ. Graaff of the NPI believes that Addleso,-?s survey evidence was based on too small and mlsrepresentatlonal a sample, and furthermore That the 

interpretation is macro-economic in nature and is therefore distorted. 

210. MrJ. Gruaff, NP!, Teleconference, 26 August, 1993. See NP! Progress Report on the Performance of Firms measured on the Product Mty Monitoring 
System, February, 1993. 
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• It is appropriate here to emphasize that the debate over the success or failure of industrial 
incentives in general must be grounded in a uniform program of evaluation. 

The National Productivity Institute analysed most of the firms receiving RIDP incentives under 

its Productivity Monitoring System ("PMS") in order to evaluate their productivity 211 This 

evaluation took place on the basis of the annual audited financial statements of each firm as 

well as on the basis of certain other information which the registered firms are obliged to sub- 

mit. 

The operating profit, sales, value added, total investment, employment creation, average 
salaiy, profit before tax, profit before tax and the incentive and the value of the incentives 

paid are calculated for each firm. Total calculations are then made for each region and indus- 

trial sector. This data is assessed for the purposes of the Productivity Performance Report 
which the NPI prepares for each firm. However, no evaluation is made in terms of a national 
or regional industrial strategy. 

• Overall industrial development is the primary objective of the RIDP regime, and evaluation 
has taken place, it appears, for purposes of productivity improvement only. Therefore, an 
evaluation structure should be established which monitors not only the productivity of the 
concerns receiving such incentives, but also other micro-economic factors, such as export 
performance, human resource development, and technology transfer. 

• Any firm wishing to receive such incentives should be mandated to disclose, on a quarterly or 
bi-annual basis, specific information required for analysis purposes. Any firm which does not 
satisfy this requirement should lose its entitlement to incentives. 

Such data has not been called for in terms of the PMS. Therefore, no existing basis exists for 

assessing the 1982 RIDP in this regard. The Board of Industrial Development is planning to eval- 

uate the 1991 RIDP internally rather than to contract out this task, but negotiations for a renewal 
of its contract with the NPI is underway. However, no matter the criteria or purposes of evalua- 

tion, the information necessary to evaluate the behaviour of firms for purposes other than pro- 
ductivity assessment is not being collected under the terms of the 1991 RIDP. 

Therefore, it appears that the prevailing system of industrial incentives will not be vulnerable 
to evaluation in order to assess their impact on the trade performance, and the quality and 

quantity of the industrial investment of firms - both foreign and domestic. The data collected is 

simply not appropriate for such purposes. 

The RIDP incentive program, which came into operation on May 1, 1991, will make payments 
for a maximum duration of five years. Those companies that begin to claim incentive grants, 
say, in December, 1993, will be eligible to receive PLO grants until the end of their financial year 
in 1997. However, by that time the entire policy framework for investment in general, and for 
regional industrial development in particular, may well have changed, rendering any current 

strategy obsolete. The RIDP is, after all, a regional industrial development scheme, and is there- 
fore sensitive to variations in the industrial priorities of local planning authorities. 

211. See NP! Progress Report. The NP! v.es contracted by the Department of Regional and LandAffairs to undertake the ProductMtyMonitonng System 
for the 1982 RIDP. 
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1 2(u). TRANSFER OF TECHNOLOGY: INCENTIVES? Poiicy? 

The South African government has not made any of its incentive schemes sensitive to the 
transfer of technology from foreign investors, especially TNCs, into the domestic economy. 
Again, a policy of neutrality has been adopted which recognises with equal interest or disinterest 
the research and development activities of domestic- and foreign-held locally established compa- 
nies alike. In other words, INC's are not recognised as a source of technology distinct from 
domestic enterprises. 

However, it is increasingly realised that the intellectual property rights of INC's are subject to 
increasing international protection, causing new technologies to become more restricted to 
developing economies. 212 For this reason "we seem to be left with little choice but to attempt 
to entice those TNCs which develop technologies relevant to our growth strategy to invest in 

South Africa... [W]e should also encourage technically advanced TNCs to train South Africans to 
use new technologies, and to transfer those technologies in other ways. We should also attempt 
to encourage these firms to locate some of their research and development activities within 
South Africa." 213 

This conclusion has obvious implications for an export-oriented industrial development pro- 
gram, and as a matter of policy. Government has arrived at the realisation that manufacturers of 
technology-intensive products are finding it difficult to compete with existing manufactures in 

established markets. 214 Many products manufactured in South Africa are subject to licensing 
agreements from foreign companies which restrict or preclude the exportation of those prod- 
ucts, or which restrict the exploitation of the intellectual copyright of those products in other sig- 
nificant ways. 215 For these reasons, government has emphasized that the stimulation of prod- 
uct innovation and product differentiation has a key role to play in ensuring the product market 
share of domestic industries in international markets. 216 

COSATU's Industrial Strategy Project "has found that a combination of relying upon private 
initiatives and the poverty of state policy has led to highly deficient technological capability." 217 

According to the Macro-economic Reserach Group, advisors to the ANC and to COSATU, South 
Africa's strong reliance on the acquisition of technology from abroad via license agreements 
manifests two important implications for policy: First, these licensing agreements are generally 
characterised by high levels of royalties. Second, there is little evidence that technology transfer 
in this respect is accompanied by training programmes to achieve affective assimilation. 218 

212. See 'Trade RelatedAspects of Intellectual Propetly Rightsk GA77News of the Un,guay Round of Multilateral Trade Negotiations The Draft Final 
Act of the Urugay Round, Press Summaly, 19 November, 1993,21-25. 

213. Hirsch 1992 S.A. Intemationa!41. 

214. Speech by Dr Stef Naude, Director-GeneraIDTl, BluepnntforPosterityConference, 8 October, 1992, 19. 

215 Approximately 80 per cent of the total value of South African industnal output is based on international licensing agreements. Moreover, about 54 per 
cent of this value is based on international Licensing agreements .Mich expressly restrict output for sale in the local maiket. However, with respect to 
value-added-intensive manufactures, about 59 percent of such output is restricted on the basis of license agreements with foreign companies to the 
local maiket. Dr Gideon de Wet, Policy Studies Unlt CSIR, personal lnterwew, 21 October, 1993; Lippen' Die Bevonieiing van Technologiese 
lnnovasie DeurOntwikkellngsagente (1993) CSIR briefing paper. 

216. Naude Blueprint for Prosperity 19. 

217. MERG Making Democ,acy Woik: A Framewoik for Macroeconomic Policy in South Africa (1993)231. 

218. MEAG Making Democracy Wo,k232. 
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The Department of Trade and lndustr which acts as advisor to the South African Reserve 

Bank in respect of exchange control approval for royalty payments in foreign currencies, makes 

recommendations as to acceptable royalty fees: 4% of the net ex-factory selling price for con- 

sumer goods and 6% for intermediate and final capital goods. 219 Although, it also recom- 

mends that "[a]greements should not unduly restrict the export of licensed products," 220 the 

DTI's emphasis is thus on the cost of technology transfer. However, there is no mention of tech- 

nology application or quality of transfer and diffusion of technology into the local economy. In 

short, there is nothing in the current government's regulatory or policy scheme which attempts 
to induce the transfer of "know-why" into the domestic economy through "successful technolo- 

gy assimilation and learning." 221 

According to the Directorate for Technology Promotion within the DTI, "technologies may 
either be developed locally or be imported." This suggests that imported technology is 

understood to be acquired in an "unpackaged" form by domestic manufacturers. However, no 

recognition is accorded by government to the transnational corporation, in particular, as a 

source of technological innovation and technology assimilation.223 

It appears, in South Africa's case, that the United Nations is correct in its observation that 

"[wJhile technology regulation has been successful in improving the terms and conditions of 
foreign technology agreements, the promotional aspect of ensuring adequate in flows of needed 

technology has been given little attention in most developing countries."224 

South Africa lacks a national policy on technology. 225 This reality has significant implications 
for the formulation of policy on foreign direct investment in general. The role of FDI in 
industrial development and its contribution to economic growth implies that the enhancement 
of industry's technological capacity is a critical focus. The benefits of FDI consist in what is trans- 

ferred from it into the domestic economy in terms of what the host market requires for its own 
development and expansion. In South Africa's case, it is not known to what degree and how 
transfer of technology has taken place from existing foreign-owned firms in each industrial sec- 

tor. Therefore it is not feasible at this time to conjecture whether international experience in this 

context is reflected in the South African case. 

The focus of government on the local stimulation of technology innovation has culminated in 

the Support Program for Industrial Innovation ("SPII") which is aimed at 

219 Directorate of Technology Promotion Fonn MP 337(b) General Infoimation on Licence Agreements and Guidelines applied bythe Depanmentof 
Trade and Industiy when Considenng the Recommendation of Licence Agreements to the South Aftican Reserve Bank 3. 

D17 Form MP 337(b) 5. 

MEAG Making Democracy Work233. 

D17FormMP337(b) 1. 

223. The United Nations Center for Transnational Corporations recognises that technology can be transfered iaa three distinct means: (1) the importation of 
products which incoiporate technology (2) licenses (when patents ortrademarks are licensed); and(3) foreign direct in vestment by TNC'S. See UN 
Formulation and Implementation of Foreign Investment Policies 55. 

2 Formulation and Implementation 55. 

I wish to thankProfessorRias Van W4c UCT Graduate School of Business, 14 October, 1993, loran enlightening discussion on the history of sci- 

ence and technology policy initiatives in South Attica. According to Professor Van Wj4c the lack of continuity in go vemment kleological and institutional 
coordination since the Second World War, as well as Its reliance onpnrna,ymanufactu,ing and import substitution, has not made it possible for the 
emergence of a technology policy. This is especially true of a policy predicated on intemational sourcing strategies. 



INCENTIVES FOR FDI 

"promot[ingJ local, technologically advanced and internationally competitive manufacturing 
industries through support for enhanced development of new innovative products and/or process- 
es with commercial merit." 226 

The SPII will grant fifty per cent of the actual direct cost incurred by a domestic firm in the 

development of a new product or process up to a maximum of Ri million. 227 

it could be argued that the SPII encourages foreign-owned firms or affiliates of TNCs in South 

Africa to conduct a portion of their R&D activities in the local market. Perhaps relatively small 

R&D projects within a TNC will be sensitive to locate in a market that reimburses a significant 

portion of the cost. However, if such location decisions are taken on this basis, they will be inci- 

dental and not of great consequence to product and process innovation in each sector. Also, 
most INC's have existing R&D centralisation policies which are relatively insensitive to incentives 

of host governments. 

However, one of the SPII's primary objectives is to encourage the development of local prod- 
ucts and processes in order to increase their export competitiveness. This suggests that the SPII, 

by design, has little or no bearing on FDI. This evidences that even the most liberal incentive 

scheme for R&D in South Africa totally ignores the augmentation of existing R&D capabilities 
with those ownership advantages existing within global companies. 

It is fair to state that little to no effort has been expended, at national level, to define the limits 

of existing capacities in each industrial sector. It is remarkable that at least 80 per cent of total 
industrial output in South Africa is created on the basis of licensing agreements between local 

producers and companies based abroad. 229 This may indicate that existing capacities for 
product and process innovation, discounting licensing agreement-based technology, are rather 

limited. 

• It is obvious that this area requires intensive further research in order to fashion a policy which 

will balance domestic capacities with those of TNCs at appropriate levels for increasing both 

the rate and quality of growth. 

22 IDC Support Program for Industilal Innovation: Application Manual, August 1993, 1. The SPII is administered by the IDC, but the D71 itself has respon. 
sibilityof the approval process and is the soulve of incentive funds. 

2SPllApplication Manual 1.2. 

See Nev.la,mer "Multinationals and Mai*etplace Mawck7 the 1980s"in Fileden and Lake (eds) International Political Economy (1991) 192201. 

229. Dr Gkieon De Wet, CSIR, personal intersew, 21 October, 1993. 
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12(m). AN FDI INCENTIVE PolicY 

The Long Term Working Group of the National Economic Forum has already presented its 

views on investment incentives for a democratic South Africa. 230 The approach taken by the 

NEF, at least as it has been publically presented, can be divided into eight components, as fol- 
lows: 

The national treatment principle must be followed in respect of tax rates for foreign and 

domestic enterprises; 

L1 Instead of discriminatory tax rates applied to foreign enterprises, corporate tax rates must be 

reasonably low and stable; 

The national 3reatment principle must be followed in respect of labour legislation as it applies 
to foreign and domestic enterprises; 

IJ During the transition period foreign investors must be provided with assurances on: security 
of investment, foreign exchange policy, and the minimisation of of bureaucratic obstacles to 

foreign investment; 

LI A diverse range of incentives must be "developed in terms of a coherent industrial restructur- 

ing programme;" 

LI The national treatment principle must be followed in making such incentives available to 
both foreign and domestic investors; 

LI Trade policy must be designed so as to obtain optimal access to foreign markets in order to 
attract export-oriented foreign and domestic investors; and 

LI Instead of sacrificing tax revenues that could be used for expenditures on social and 

economic infrastructure, government policy should be focussed on economic growth and 

political stability. 

In its more detailed policy explanation on FDI, the NEF states that the 

"principle of equal national treatment is considered fundamentally important...Special incen- 

tives applicable only to potential foreign investors should not be implemented." 231 

Furthermore, no special tax incentives should be introduced 232 and no special exemption 
from domestic labour legislation should be offered. 233 

This approach is predicated on two factors. First, it is recognised that such incentives "only 
influence INC locational decisions when the different locations under consideration are roughly 

equal in terms of other criteria." 234 Secondly, special concessions may attract TNC, which do 
not have a significant committment to the development aims of the host country. 235 The 

character of this approach is clearly defined, and its driving principles are easily descernable. The 

230. Report of the National Eonnomic Forum Long Term Working Group (L7WG) to the NEF Plenary, 5Juy, 1993, at4. 

231. NEFAddendum 1, 'An Agreed Framework in Relation to Foreign Direct lnvesimenr6. 

232. told, at6-7. 

NEF Addendum 1,7. 

24'NEFAddendum 1,7. 

NEFAddendum 1, 7. 
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national treatment principle remains intact, without derogation. In short, tax incentives should 
not be made available, and no exemption should be made to applicable labour legislation. 

The application of the national treatment principle without exception appears to be predicat- 
ed on the view that incentives which are designed merely to increase the quantity of FDI into 
South Africa will achieve little toward the realisation of South Africa's developmental 
objectives. 236 It is ventured here that the NEF Long Term Working Group's agreement is too 

rigid a position to support changes in the economic and policy environment of FDI. Also, its 

position assumes that all incentives are or will be administered without ensuring that the enter- 

prises receiving such incentives will not be monitored and assessed in terms of their economic 

performance. It has been already suggested in this document that no incentive system should 
be implemented without the proper mechanisms in place which will monitor the performance 
of the companies receiving them and to ensure that the objectives for which the incentives were 

designed are satisfied. 

The Long Term Working Group's position also assumes that incentives will be administered 

merely to increase the quantity of FDI flows to South Africa and will thus not affect the quality of 
such investment. 

• In this respect, the policy recommendation made by the UNCTC is that "[i]ncreasing invest- 

ment should not be the goal of an incentive system. Achieving the country's development 
goals should be." 237 

However, this recommendation directs attention to the nature of the incentive scheme adopt- 
ed. It does not imply that an incentive scheme which favours foreign investors should not be 

adopted. The Long Term Working Group is misled by believing that incentives which favour for- 

eign investors will render such incentives useless or of reduced value in respect of the develop- 
ment goals of South Africa. On the contrary, the utility of fiscal incentives may depend on their 

application, the effect of which might be to favour technology-rich foreign-owned multination- 
als - as part of a strategy of firm-specific promotion. 

• For the aforegoing reasons, and despite the strong interests of business, the Long Term 

Working Group's position on incentives should be reconsidered and revised. 

A few comments on the law of the national treatment principle are also in order. The 

principle of national treatment is derived from traditional international law. A sovereign State 

must accord equal treatment to aliens and nationals under domestic laws. This principle arose 

from the nineteenth century view that host States must display "fair and equitable" treatment in 

its conduct toward aliens. 238 principle is known as the law of State responsibility. 239 

The law of State responsibility constitutes a minimum standard of sovereign behaviour toward 
aliens and their property, and is directed to discriminatory State practice which harms alien eco- 
nomic interests. However, although the general principle of national treatment is entrenched in 

236. NEFAddendum 1, 7-8;Alan Hirsch, How to Altract Foreign Investment MER GICOSATU Background paperfor the National Economic Fowm Long 
Tern, Wolking Group (undated), at 8-9 

r. UN Formulation and Implementation of Foreign Investment Policies 53. 

See Asante lntemationalLawand Foreign Investment A Reappraisar37(3) 1988 International and Comparative Law Qua#etly 588 590. 

239. Asante 1988 ICLO 590. 
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international law, it is not applicable to cases where aliens or foreigners and their property are 

favoured by the host country. 

There is no principle in either traditional international law or contemporary customary interna- 
tional law which prohibits States from treating foreign interests more favourably than domestic 
interests. Therefore, the national treatment principle applied to investment incentive policy is 

not governed by standards found in international law, but rather it is purely a creature of ideo- 

logical preference. Favouring foreigners by way of incentives may be interpreted as the dis- 

favouring of nationals and therefore may provoke local vested interests to react against the pre- 
vailing government, perhaps with threats of non-support in the elections or in some other tacit 

way. This may be the actual reason for underplaying the notion of favouring foreign investors in 
current policy formulation. In the case of South Africa's NEFF the strength of business' represen- 
tation ensured that the Long Term Working Group's Agreed Framework contain a rigid negation 
of incentives which favour foreign interests. 240 

Surveys and other evidence indicate that FDI flows are weakly sensitive to tax and other incen- 
tives. 241 The great variety of incentives offered by developing countries to attract FDI has been 

largely ineffective in achieving FDI flow target levels. 242 However, these conclusions are not 
determinative since the role of incentives in the investment location decision-making process is 

usually tailored to satisfy a specific set of objectives. In this regard, it has been stated by one 
commentator that 

"[tJhe main reason for th(eJ divergence between (investment level) targets and the results of 
incentive schemes is that the incentives provided by the developing countries are generally accom- 

panied by a host of disincentives such as restrictions on ownership, size, location.., mandatory 
provisions for purchases as well as exports, so that a likely positive effect of the incentives is can- 
celled out by a negative effect of the disincentives."243 

Another reason for the failure of investment incentives to attract FDI is the fact that incentives 
alone are not effective. 244 They constitute only one short-term locational advantage and 
should not thus be viewed as a substitute for developed infrastructure, efficient government or 

overly restrictive and repressive laws. 

• In other words, investment incentives should be used only to augment existing locational 

advantages. 

It has also been concluded that at the initial stages of the foreign investment decision, invest- 
ment incentives, and especially tax incentives, are not at all considered by firms. 245 However, it 
is suggested that although total FDI flows are insignificantly affected by incentive schemes 
offered by developing countries, they may very well influence the relative distribution of the 

24O. observation was made by someone familiar with NEF negotiations. However, the indMdual concerned does not went to be named. 

241. UN The Determinants of Foreign Direct Investment 60. 

"Determinants of Foreign Direct Investment A Survey' 116(4) 1980 WeltwirtschaftlichesArchiv 738 762. 

2Agarwal 1980 WeItwirtschafflides Archly 762. 

in relation to African investment incentives, "Foreign Investment Africa's new Famine"6(9) October1993 Southern African Economist 3. 

245'A,goweI 1980 WeIwi,lschaftlichesArdilv 761, recalling the classkstuoy undeilaken byAharoni The Foreign Investment Decision Process 1966. 
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flows among them. 246 This conclusion is supported by other evidence which indicates that 

although other determinants of FDI may be more significant to the investment decision-process, 
a company which has reached a point of deciding to invest in one of a small number of very 
similar countries will be influenced, at that margin, by incentives to invest in one particular 
location, all other criteria remaining equal. 

246. Aigawa! 1980 Weft4,tsrMafffirMesArchW 782. 

247. UN The Determinants of Foreign Direct Investment 60. 
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13. EXCHANGE CONTROL AND THE FINANCIAL RAND 

The subject of exchange control and the remittance of investment-related funds to the 
investor's home country are important considerations to any foreign investor. ie South Africa 

possesses an exchange control regime. Indeed, South Africa has an established tradition of 
exchange control dating back to 1939, which was introduced through the Emergency Finance 

Regulations. 249 These regulations sought to curb the excessive capital flight from South Africa 
when the United Kingdom was forced off the gold standard and the South African government 
refused to follow the same course. Naturally, people preferred to hold sterling until parity would 
be restored and profits followed. 250 

Because of a sudden deterioration in the capital account of the balance of payments during 
1961, after the Sharpeville riots, the South African Reserve Bank ("SARB") blocked the repatria- 
tion of the proceeds of non-resident owned securities,25 in order to safeguard the level of its 

foreign reserves. As a result, a second exchange rate developed for the rand, its level deter- 
mined by the supply of and demand for the blocked balances traded between non-residents, at 
prices set in terms of foreign currency. 252 This second exchange rate later became known as 
the financial rand. 

Because financial rand movements take place within a blocked market, external to the com- 
mercial rand market, a rise in investment confidence in South African assets has the effect of 
decreasing the amount of the discount. The pool of financial rand thus never leaves South 

Africa, and the sale and purchases within that pool have no direct effect on the capital account 
of South Africa's balance of payments. This is, after all, one of the major objectives in employing 
the dual exchange rate system. 253 

The legislative basis for prevailing exchange control regulation is the Currency and Exchanges 
Act 9 of 1933, as amended (the "Currency Act"). However, the Currency Act reveals nothing of 
the substance of currency exchange governance. Rather, it vests in the "Governor-General" of 
the Union of South Africa, the power to 

"make regulations in regard to any matter directly or indirectly relating to or affecting or 
having any bearing upon currency, banking or exchanges."2M 

248. wish to thank Professor Brian Kahn, DepadinentofEconomics, UCT, for his heful comments and suggestions. The literature and thus informed 
debate on exchange control regulation in South Africa is relatively undeveloped. Forth/s reason, much reliance £s placed upon Kahn; Capital Right 
and Exchange Control in SouthAfoca; Research Paper No.4 (July, 1992) Centre for/he Study of the SouthAffican Economy and International 
Rnance, LSE. 

249 Moss-Moms MendelowBroe Inc Exchange Control Service (2ndrssue, May, 1993) (Exchange Control Service), containing SAAB Exchange 
Control ManualfExchange Control Manuag. 7.13. 

260Clin "The Basis of Exchange Control Blocked Rand, Commercial Rand and the Financial Rancf Nov. 1987De Rebus 623. 

251. SAAB Exchange Control Manual 7-13. 

25.Z SAAB Exchange Control Manual 7-13. . The SAAB has clearly expressed its policyapproach to exchange control, stating that the primary purpose of exchange control is, inter al/a, 
"to pre vent the loss of foreign currency resources through the transfer abroad of real or financial capital ssets held/n South Afrlca"and to prevent an 
undue depreciation of the commercial rand and thereby to seriously increase the domestic rate of inflation and therefore to limit a further deterioration 
of the domestic economy. SAAB Exchange Control Manual 7-25. 

2SLcurmyejyJ&ngesAci9of 1933, as amended. s9(1). 
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The State President has the power to suspend the Act itself or any part of it or any other Act of 
Parliament which relates in any way to currency, banking or exchanges. 2 Also, any Act or law 
which comes into conflict with the Currency and Exchanges Act is deemed suspended to the 
degree to which it is in conflict. 256 

Section 9 of the Currency Act is, therefore, merely enabling legislation, allowing the State 

President to make regulations. The current Exchange Control Regulations, were promulgated in 
1961, in terms of s 9. 257 These regulations have since been amended, the amendments have 

themselves been subject to numerous amendments over the years and Orders and Rules have 
also been issued from time to time in terms of these regulations. 

Whatever the character of exchange control regulation may be in South Africa, the foreign 
investor is mandated to understand it if he wishes to acquire an interest in South African assets. 

A primary exchange control issue which arises in the initial stages of the investment process is 

the classification of investment currency which the investor is able to export to South Africa. 
This is an important consideration because the prevailing foreign exchange system in South 

Africa is a dual one, each medium having its defined uses. 

There exist no internal restrictions on the importation of foreign capital to South Africa. 

Indeed, as it is widely understood, South Africa's dual exchange-rate system is designed to 
advantage only foreign investors in South African assets. The effective advantage of the financial 
rand to foreign investors lies in the discount at which the financial rand trades relative to the rate 
of the commercial rand - the discount averaging about 30 per cent, 258 but appears to be 

declining. However, whether the discount has been effective in encouraging foreign direct 
investment into South Africa is "open to question." 259 

As far as inward direct foreign investments are concerned, the financial rand may be used for 
acquiring unquoted securities and industrial and commercial property with Exchange Control 

approval. 260 The use of the financial rand is restricted in terms of Regulation 14A by the 
Treasury of the SARB, or anyone authorised by the Treasury. 

261 Accordingly, the financial rand 
is defined as "the local proceeds of South African assets owned by persons resident outside the 
Republic," or as funds designated as such by the Treasury or its authorised agent. 262 

The SARB has placed certain restrictions on the utilisation of the financial rand. The financial 
rand will not be allowed, for example, for purposes of direct investment into a close corporation, 
trust or partnership, investment as loan capital, preference shares or debentures, feasibility 

255. Currency and ExchangesAct9 of 1933, as amended, s 9(3). 

256. Currency and ExchangesAct9 of 1933, as amended, s9(3). ' Government Gazette Extraordinary No 123, RI 11, 1 December, 1961. 

258. See PLI Industilal Targeting Study for Regions A andEof South Africa Executive Summary, Febwary, 1993. Prototype investment project evaluation 
studies conclude that foen the financial rand's dLscount of 30 per cent is factored into investment fiows the profitability indexlequily ratio increases 

dramatically, increasing South Africa's overall competitiveness in this regard accross the industiial sector spectnim. 

259 ltzikowitz "Exchange Control: The Rnancial Rand Regime" 107(11) SAL.J 332, 334. 

260. SARB Exchange Control Manual 7-81. . See Regulation 14A(1) and(2), SARB Exchange Control Manual 2-24. 

262. SARB Exchange Control Manual 7-81. 
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studies and prospecting costs, farming property, residential properties, share-dealing companies, 
funding of working capital or current assets or funding of intangible assets. 263 Also, the indus- 
trial and commercial property investments allowed with the financial rand are subject to the 
condition that the properties be registered in the name of a South African "registered and incor- 

porated" company. 264 

The condition of registration and incorporation appears to mean, for instance, that an "exter- 
nal company," established in terms of the Companies Act,265 is not entitled to acquire 
approved assets in the medium of the financial rand even though it is considered by the 
Companies Act to be a body corporate within the Republic of South Africa. It seems therefore 
that share certificates, evidencing the existence and nature of a concern and their entitled share- 

holders, allow the Treasury to evaluate and to control funds utilised in their acquisition while 
other forms of commercial enterprises do not facilitate this. 266 

Investments into existing companies or into companies yet to be established through the 
financial rand require prior approval of the Exchange Control department of the SARB. 267 

Certain restrictions apply to such financial rand approvals, specifically to new investments made 

by non-resident wholly-owned entities in South Africa. Four restrictions in this regard apply: 268 

* The ratio of share capital and share premium to the value of the company's fixed assets must 
be about one-to-one; 

* Exchange Control will not approve financial rand investments in company working capital; 

* Exchange control will consider an application for the introduction of loan funds through the 
commercial rand, and favourable consideration will be given to applications in which the 
ratio of loan capital to equity capital is about 1:3; and 

* In cases where shares in an existing company are been acquired, exchange control approval 
will be given to financial rand usage to the value of fixed capital assets, subject to the appro- 
priate valuation certificate, but current assets and intangibles (for eg goodwill) can be funded 

only with the commercial rand. 

The SARB is clear in its policy supporting the utilisation of the financial rand for direct foreign 
investments in fixed equity. It asserts that while loan finance is repayable at the expiration of a 
fixed period, equity investments, on the other hand, have indeterminate life-spans and thus the 
latter upon disinvestment via the financial rand will no disturb the balance of payments. 269 

SAAB Exchange Control Manual 7-81. 

SARB Exchange Control Manual 7-81. 

For definition of extemaI company see Companies Act 61 of 1973, S 1. 

Nedbank, International Division, Cape Tovro 1 September, 1993. 

SARB Exchange Control Manual 7-83. ThIs provision applies to all foreign investments in non-quoted securities. 

SAAB Exchange Control Manual 7-83. 

269.SARB Exchange Control Manual 7-84. 
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In light of South Africa's current developmental objectives, the SARB will give preference to 
investments through the financial rand if such investment will result in the expansion of manu- 

factunng capacity, the promotion of exports, import replacement, labour-intensive industry, the 
development of strategic industries and the introduction of new or improved technology. 270 

An issue which may arise after an investor has made the decision to invest in a company 
(either existing or to be formed) or to establish a branch operation in South Africa is whether the 
local company or branch company may borrow from a South African bank. The rules relating to 
domestic financial assistance to foreign investment enterprises are expressed in Exchange 
Control Regulations 3(1 )(e) and 3(1 )(f). 271 They state: 

"3(1) Subject to any exemption which may be granted by the Treasury or a person authorised 
to the Treasury, no person shall, without permission granted to the Treasury and in accordance 
with such conditions as the Treasury or such authorised person may impose: [emphasis addedJ 

(e) grant any financial assistance to any person in the Republic, where as security for such 
financial assistance, the person granting the financial assistance in turn relies on any security, 

guarantee, undertaking or financial assistance, directly or indirectly furnished by: 

(I) any person resident outside the Republic; or 

(ii) an affected person; 

(f) grant any financial assistance to any person in the Republic, where such person: 

(1) is not resident in the Republic; or 

(II) is an affected person." 

The term "affected person" is defined as: 

"a body corporate, foundation, trust or partnership operating in the Republic, or an estate, in 
respect of which: 

(1)25 per cent or more of the capita!, assets or earnings thereof may be utilised for payment to, 
or to the benefit in any manner of, any person who is not resident in the Republic; or 

(ii) 25 per cent or more of the voting securities, voting power, power of control, capital, assets 

or earnings thereof, are directly or indfrectly vested in, or controlled by or on behalf of, any per- 
son who is not resident in the Republic."272 

The Exchange Control Manual defines a "non-resident" as any person who is resident outside 
of the Common Monitary Area. 273 The phrase "financial assistance" means any financial 

concession, including, inter alia, money lending, credit facilities, discounting, factoring and hire 

purchase sales. 274 

270. SAAB &change Control Manual 7-84. 

271. Regulations 3(1)(e) and 3(1)(f) vero amended by Government Notice No R357 GG 7415,20 Febtuary, 1981. 

1 GNR11I GG 123 of I December1961, insertedbyGNR3S7GG 74l5of2OFebn,ary. 1981. . SA RB Exchange Control Manual 776. 

274. SAAB Exchange Control Manual 7-76. 
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Regulations 3(1 )(e) and 3(1 )(f) apply to situations in which a non-resident controlled entity 
operating in South Africa receives a guarantee from the non-resident shareholder or affected per- 
son. Regulation 3(1 )(e) also applies to situations where a domestically controlled entity receives 

a guarantee from a non-resident or affected person. 275 

After it is established to whom exchange control approval for local financial assistance applies, 
the following issue to arise is to what extent the non-resident or affected person can borrow 

locally. 276 The general rule is that any non-resident wholly-owned subsidiaries may borrow 

locally up to a maximum of 50 per cent of total shareholders' investment, or of its "effective cap- 
ital" or "borrowing base." 277 The greater local equity participation in the venture, the more 

expansive is the venture's possible extent of local borrowing. This principle is incorporated in a 

formula which is used to calculate the maximum permitted "local financing ratio" as follows: 278 

50% + (% South African interest x 50%) 

(% Non-resident interest) 

Therefore, a local interest of 50 per cent or more in the entity will allow it to borrow locally up 
to 100 per cent of total shareholders' equity in the venture. However, any local entity defined as 
an "affected person" (that is, with 25 per cent or more of its control or capital vested in a non- 

resident) must still receive Exchange Control approval for any local borrowing it may wish to 
make. 

The maximum local financing ratio can be extended with special approval and for a limited 

period if a company's operations would, with such extended borrowing facilities, increase 

employment, result in the development of export capacity, serve to reduce imports, be in the 
national interest or make further foreign investment possible. 279 

After a foreign investor has made his investment in South Africa, he may well decide to disin- 
vest and remit the proceeds of the sale of his local interest, or merely to remit the dividend yield 
on his investment to an account outside of the Common Monetary Area. The two issues which 
then arise are whether, or to what degree, the disinvested or dividend proceeds can be remitted, 
and via which particular currency medium must such remittance take place. 

The rule in regard to currency remittance is two-fold. First, the sale proceeds of non-resident 
owned South African assets which were acquired through the financial rand medium "are sub- 

ject to the financial rand procedure." 280 This means that remittance of sale proceeds can take 

place only through the financial rand. Again, the use of the sale proceeds, mentioned above, for 
any purpose is subject to exchange control approval.281 One of these uses could be remittance 

5• SAAB Exchange Control Manual 7-76. 

276. should be notea for the sake of clarity, that local borro wing Ls one specie of "financial assIstance" as defined supra, arid there the following discus" 
sion does not touch upon the other variations of financial assistance noted above. 

'- SAAB Exchange Control Manual 7-82 defines the total she reholders' investment as (I) paid-up equity capital, (ii) preference shares, (ii,) undhstnbuted 
earned profits, (iv) shareholders' loans from abroad and (v) in certain circumstances shareholders' trade credit 

•'°• SAAB Exchange Control Manual 7-76. 

SARB Exchange Control Manual 7-78. 

280. SAAB Exchange Control Manual 7-82. 

281 SARB Exchange Control Manual 7-82. 
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and therefore approval must be received for such activity. However, because the SARB has 

adopted an overriding policy of freedom of remittance, approval in this regard is automatic. 

However, Regulations 22A to 22D allow the Treasury, upon the advice of the Minister of 
Finance, to attach, block, forfeit and dispose of, and recover any money or goods which are 

believed to have been subject to exchange control contravention. 

Second, the non-resident may desire to remit only the dividends which he receives from his 

South African investment. In this case, Exchange Control will only approve the remittance of 
"recent profits" through the commercial rand medium. However, "[i]n no circumstances will 

Exchange Control allow the transfer of dividends to be financed by the payment received from 
the South African purchaser." 2U Clearly then, the rule against the remittance of sale proceeds 
through the commercial rand is well-entrenched. Although the term "dividends" is not defined 

by the Exchange Control Manual, or in the Regulations, Orders and Rules, it is well established in 
the commercial laws of both England and South Africa that dividends may not be paid out of 
capital, but rather that they be paid out of profits only. 284 

13(i). EXCHANGE CONTROL: A CRITIQUE 

From the point of view of policy, two questions are becoming increasingly important to answer. 

First, does South Africa's current exchange control regime achieve the objective of "avoid[ing] 
undue pressure on the country's gold and foreign exchange reserves and an undue deprecia- 
tion of the exchange rate of the rand," as the SARS has asserted? 285 Second, does the finan- 
cial rand act, in the final analysis, to increase levels of foreign direct investment in South 
Africa? 

• The mere complexity and intransparency of exchange control regulation has probably scared 
off a significant number of small to medium sized foreign investors wishing to retain flexible 
and free control over their equity throughout the investment process. The development 
and nature of exchange control has prompted one prominent lawyer to remark that 
exchange control regulation in South Africa, 

"is a body of law which is often most difficult and time consuming to extract and find. It 
invites the criticism that it violates the requirement of natural justice which legislation is sup- 
posed to satisfy - that laws should be known before they are enforced, which in turn, presup- 

poses that the laws are readily accessible and discernable." 287 

282. Exchange Control Regulations GN RI 111 OG 123 of 1 December1961, as amended by ON 957 GG 10730 of 4 May, 1987. 

283. SARB Exchange Control Manual 7-79'BO. 

284. See Pretonus etalHahlo's South Afncan Company Law Through the Cases (5th ed) 1991 566; see for instance, Cohen v Saga! 1970(3) SA 702 (LIt) (' dMdend cannot be declared which has the effect of diverting a poition of the corpus of the company to the sharehokiers. A diwdend may thus, gen- 
erally speaking, only be declared out of profits, anda resolution which declares a dividend to be paid out of the capital of the company is ultra wres the 
company. at 706, quoted in Pretonus eta!, supra.) 

285. SAAB Exchange Control Manual 7-24. 

286. Mr Kevin Ungs, Nedbank Economic Unil telephonic intendew, 6 September, 1993. 

'-'• MrA. Tugendhaft, preface, Moss-Moms MendelowBrovaie Inc Exchange Control Service. From a moralistic point of view, another writer has stated 
that exchange control regulations in South Afnca:"are laws which profoundlyaffect basic human freedom, namely the nght of the citizen to deal istth 
that which is his own. Yet they are laws of va'iich Wiow little. Because [exchange control regulations are amended by circulars issued from 
time to time to authorised dealers by the SAAB] and the fact that members of the public do not have direct acoess to the Reserve Bankthe regula- 
tions remain a daikmysteryto most peeple outside the banking sector. 
Chaplin 1987De Rebus 623. 
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Also, the time lag of exchange control approval presently averages about three months. 

This delay factor substantially slows down the investment process because approval is mandated 

at each major phase of financial rand utilisation. 

• A major policy consideration upon which exchange control in South Africa is predicated is its 

supplementary role in stabilising the capital account of the balance of payments. It is sug- 

gested that exchange control is a necessary artificial instrument because not all capital move- 

ments can be effectively influenced or controlled by market-related measures. 2 Thus, the 
rationale of exchange control as an instrument of policy in this context is explained by the 

vulnerability of the capital account of the balance of payments to depletionary shocks caused 

by sudden decreases in investment confidence in the South African economy. Exchange con- 

trol, therefore, has as one of its primary aims the reduction in demand for foreign exchange. 

Notwithstanding exchange control, it is well settled that South Africa's net gold and foreign 
reserves have declined from Ri ,042 billion in 1986 to R2,272 billion in 1992. Gross gold 
and other foreign reserves have increased from R5,725 billion in 1986 to Ri 1,205 billion in 
1992. 291 In spite of exchange controls, total capital flight over the period 1970-1985 appears 
to have exceeded US$30 billion! 292 However, even in light of these statistics, it is not econo- 

metrically possible to quantify the degree to which exchange control regulation has either 

encouraged or discouraged net capital outhows in general and inward foreign direct investment 

in particular. 293 

The phenomenon of capital flight is central to exchange control policy. Capital flight could be 

defined as "an insurance against risk of future taxation or expropriation." 2 The net outhow of 

capital adversely impacts upon foreign exchange reserve levels because foreign currencies 

finance a great deal of capital outflow. This means that capital flight also imposes serious con- 

straints on economic growth because economic growth depends, in turn, upon the availability 
of capital or "savings." And in order to bring about political instability, sufficient economic 

growth must be sustained. 2 There is obviously an inverse relationship between capital flight, 
economic growth and political stibility - the latter two phenomena constituting the conditions 

necessary for attracting net inflows of FDI. Exchange control is supposed, therefore, to stimulate 
FDI in the long term. 

The availability of sufficient foreign reserves for the servicing of external debt and the availabil- 

ity of savings for purposes of economic growth in general are considerations that exchange con- 

trol policy endeavours to address. However, these factors should not be thought about in vacuo, 
that is, out of the context of South Africa's overall economic reality. In other words, it would be 

288. Mr Kevin Lings, Nectank Economic Un11 telephonic inteMew, 6 September, 1993. 

289. SAAB Exchange Control Regulations 7-26. 

290. SARB Quarterly Bulletin 188 June 1993, S-85. 

2 Quarterly Bulletin June 1993, S-85. 

292Oi,t US$20 billion seems to have left South Africa over the period 1970-1985 through misinvoicing in trade isith Its ma for trading partners. Kahn 

Capital Flight 7. 

2As far as the ANC Ls concemeo the financial rand (a primary exchange control instrumentailty) has not hada positive historical impact on South 
African foreign exchange reserve leveLs. See Steyn & Baiter ANC Joins FWin Call to Kill F7nrand'Business Day27 September, 1993, 1. . Kahn Capital Right 12. 

295. Kahn Capital Right 15. 
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foolish to argue that the viability of exchange control rests merely on concerns of a purely 
macro-economic character. 

To the extent that the existence of exchange control raises the cost of illegal capital outflows, 

exchange control may be effective in stemming leakages or delaying leakages which are bound 
to occur. The issue therefore remains to what degree capital outflow would have exceeded 

past levels had there been no exchange control mechanism. Conjecture in this regard brings 
one no closer to an optimal policy. 

The fact that the remittance of sale proceeds must take place via the financial rand erodes its 

appeal as an investment medium. The reason this is so is that the value of the financial rand is 

influenced directly by the level of investment confidence which the political environment in 
South Africa generates. In other words, because of the extremely limited degree of SARB 

intervention in the financial rand market, the supply and demand functions of investment have a 
direct impact on the value of the financial rand vis-a-vis other currency denominations. 

Therefore, the timing of investment and disinvestment is crucial. For instance, if political 
events in South Africa were to reduce investment confidence, the margin of discount of the 
financial rand relative to the commercial rand will grow. This means that the gains from exiting 
the market via the financial rand are reduced or neutralised because the investor is able to exit 
with the investment corpus only via the financial rand. This means that a fall in investment con- 
fidence - a fair reason for wanting to disinvest - will act as a break on an independent market- 
related commercial decision. On the other hand however, FDI is viewed as inherently long-term 
and therefore although the remittance of capital is vulnerable to fluctuating exchange rates, 
short-term profit remittance through the commercial rand is of greater significance. 8 

In light of the existence of market barriers to capital remittance, the issue of transfer pricing is 

no doubt current in South Africa. It has been contended that misinvoicing of trade has been 

the primary avenue for exchange control evasion in South Africa. Although the underinvoicing 
of exports far exceeds the overinvoicing of exports in South Africa, there appears to be a steadily 

increasing trend since 1982 of positive import overinvoicing. °° International experience 
suggests that overpricing of intra-firm exports to affiliates in certain countries and in particular 
sectors amounts to significant outflows of capital, especially when capital repatriation is 

inhibited. 301 

• Further research should reveal the nature and extent of transfer-pricing practices among 
domestic affiliates of TNCs. 

Obviously, South Africa's relatively high tax rate as well as its exchange control restrictions on 

capital remittance (i.e. via the financial rand) will have an impact on transfer pricing strategies. 
However, it suffices to say that administrative mechanisms other than exchange control should 

Kahn Capital Right 18. 

297MTEctWard Osbom, Chief Economist NedbankLto telephonic conference, 6 September, 1993. 

298. Kahn Capital Right 19. 

See Kahn Capital Flight 9 
300. Kahn Capital RIght 8 (Table 2). 

301. See for instance, Plasschaeit Transfer Pncing and Multinational Corporations: An OveMew of Concepts, Mechanisms arid RegulatIons (1980) 63; 

Newfarmerln International Poiltical Economy (1991) 202-203: The Greek government, for instance has found that foreign subsiduaries on average 
paid 20% above woddmai*etpnces on metallurgical imports and 25,7% for chemical imports. 
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be employed to inhibit capital flight. Exchange control appears merely to delay the outflow of 
capital but does not prevent its exit in the final analysis. Low domestic investor confidence as 

well as the internal financial policies of TNC's both pressure the outflow of capital through the 

pores of exchange control regulation. 

In terms of general policy, the remittance of investment earnings, corporate dividends, and 

proceeds from the sale of an investment in the host country are factors usually construed as 

entry signals of one sort or another. Whether or not funds can be freely removed from the host 

country will, in the first place, signal whether the host country is experiencing balance of pay- 
ments problems. One writer, for instance, has commented that "[t]he higher per capita income, 
and the lower the balance of payments deficit, the more foreign direct investment is 

attracted." 302 This suggests that the mere existence of exchange control limitations on the 
free movement of capital will, at (east in theory, act as a disincentive to investment. 

• Therefore, any regulation which restricts or intervenes with the remittance of funds from the 
host country 303 will signal to the foreign investor that the particular host government has 
chosen to redress a deficit in its balance of payments at his expense, or has transfered onto 
him the burden of remedying the ills besetting the local economy. Such restrictions may also 
reflect that a positive outflow of capital from the host country has been caused by a general 
lack of confidence in the political and economic health of the host economy. In this regard, it 
has been generally concluded from a policy point of view that 

"faJs a distinctive gesture, both valuable in practical terms and as an amelioration of a specific 
form of environmental uncertainty of notable concern to transnational corporations, developing 
countries could undertake to give priority to limiting foreign exchange controls applicable to their 

activity." 304 

302. Schneider& Frey Economic and Political Determinants of Foreign Direct lnvestmenr 13(2) 1985 Wo,Id Development 161 173. 

30 Again, it should be noted that in South Africa capital remittance Ls not restricted per se but is subject to a fluctuating exchange rate. This makes capital 
transfers vulnerable to devaluation, loading investment capital itth expectations of greater returns in the form of dMdends. 

UN The Determinants of Foreign Direct In vestment 61; See also Faber Govemance of The Foreign Direct Investor" 24(1) 1993 IDS Bulietin 51. 
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14. THE PROTECTION OF FDI: EXPROPRIATION AND 

COMPENSATION LAW IN SOUTH AFRICA 

The phenomenon of expropriation in South Africa has not, at least since the Second World 

War, had a bearing on foreign interests. However, the expropriation or nationalisation of private 
interests under a future dispensation in South Africa is a consideration of relatively recent vin- 

tage, born from and nourished by recent pronouncements of trade unions and encumbent 

political leaders alike. Whether or to what degree the expropriation or nationalisation of private 
property rights - as a distinctive instrument of economic and social policy - has been displaced 
by more friendly alternatives is an issue not explored here. The reason for not examining this 

issue here is that from a legal point of view it is of little importance. Rather the legal focus in this 
context is on the right and nature of redress which the divested party has claim to. In this 

respect, it has noted that: 

'7iJf nationalization is pursued in South Africa by a democratic government operating under a 
Bill of Rights constraints, a key issue for adjudication will be the determination of an acceptable 
measure and mode of compensation for any interferences with vested property rights."305 

South Africa does have in place legislation and a well-developed case law which governs 
expropriation and the subject of compensation, albeit with a rather narrow focus. Since 1965, 
the South African parliament has passed two successive expropriations Acts. The first one, the 

Expropriation Act 55 of 1965 was amended on three occasions, and the second one, which 

replaced it - the Expropriation Act 63 of 1975 now in force - has been amended fifteen 

times! 306 This should serve as some indication that South Africa's legislature has been rather 

preoccupied in recent history with the subject of expropriation. 307 

The scope of the current Act is narrow. Section 2(1) states that: 

"the Minister may, subject to an obligation to pay compensation, expropriate any property for 
public purposes or take the right to use temporarily any property for public purposes." 

The Minister referred to is the "minister responsible for the administration of works and land 
affairs" and generally includes the executive committee of a Provincial Government. 308 The 

term "any property" means immovable as well as movable property, 309 that is, it includes both 
real and personal property rights. 

305'Mutphy "Compensation for Nationalization in International LaW' 110(1)1993 SAL.) 79. 

306. Jacobs The Law of Expropriation in South Africa 1992, ijç Statutes of the Republic of South Africa Expropnation Act No.63 of 1975, as amended. 

307. It should be stressed that South Africa's historical administrative preoccupation ileth expropriation has centered on the expropriation of immovable 

property in the context of a "seperate hipmenr policy In other werds, expropriation in South Africa has aff ected local interests rather than those 
of foreigners. See, for instance, the Black (Utban Areas) Consolidation Act 25 of 1945, Community DevelcpmentAct3 of 1966, and the HousingAct4 
of 1966, all repealed by the Abolition of Racially Based Land Measures Act 108 of 1991. However, there is no indication that South Africa has pur- 
posefully used either its police powers of eminent domain or Its authority of national sovereignly to expropriate ornationalise foreign-oieoed assets 
within its tenitoly. 

308. Pmpdat,J Act 63 of 1975, as amended si. 

309.ExpropriationActe3 of 1975, as amended, s 1. 
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The issue arises immediately whether any other agency of government may expropriate 
property besides the Minister and executive committe referred to, without the payment of com- 

pensation on the basis described in the Act. The Act mandates that if the Minister responsible 
for the administration of works and land affairs or the executive committee of a provincial 
council does the expropriating, compensation 310 must be paid to the entity divested of his 

property, in accordance with the minimum standards of compensation set out in the 
Expropriation Act. 

However, this means that if a local authority, some other governmental authority or parlia- 
ment itself were to be the expropriating authority 311 and if the statute or ordinance expressly 
denies the divested party compensation, or sets compensation at some inadequate maximum, 
no right to compensation or to a higher quantum will prevail. However, there appears to be a 

strong, but by no means settled, presumption in South Africa's municipal law that where the 
issue of compensation is not expressly dealt with by the expropriation statute or ordinance, the 
common law will impute to the divested party the right to compensation. 312 

With regard to the time of payment of compensation, the Act states explicitly that the 
Minister has full discretion whether to pay the compensation amount offered prior to, at the 
time of or at any time after its determination. 313 In effect, the Minister referred to determines 
the time of payment, and the divested party is not therefore accorded the right of "prompt" 
compensation. Also, no time-frame for compensation appears to be suggested by the common 
law. 

From the point of view of the foreign investor, the Expropriation Act is comforting as it repre- 
sents one category of situations in which the government is bound to compensate the divested 

party on the basis of a relatively liberal standard. In the case of immovable property, the stan- 
dard is in effect the "market value" plus the solatium described in s 12 (2) of the Act. 314 In the 
case of a right, 315 "actual financial loss" is the standard. In effect, these standards amount to 
traditional contract damages. The common principle inherent in damages for contract breach 
or rescission, is that the aggrieved party deserves to be placed in the position he would have 
been in if the contract had been honoured. 316 

310. See ExpropnationAct63 of 1975, as amended, S 12(1), for details of the basis for computing the amount of compensation. 

311 ltshouldbe noted that e,q,,q,,iationpoiee,s have aMys been con erred by statute...and any attempt to expropriate v.dthout statutory authority would 
be vokL..BaxterAdministsatIve Law 399 n76. See Joj.ve and McG regor Ltd v Cape ProvincialAdministration 1946 AD 658,671; Belletuin (PlY) Ltd v 
Cape Town Municipality 1978(1)84 346 (C). 

31Z See BaxterAdministrative Law 636-637; In re John Freeman V Colonial Secretary of Natal (1889)10 NLR 71, 73; Belinco (PlY) Ltd vBelMIIe 
Municqa lily 1970(4) SA 589 (A). cf Cape Town Municipality vAbdulla 1976(2)84370(C), at 376A, which states that 
'there Ls. no all-embracing pnnciple that, si the event of an enabling pro vision being silent as to the payment of compensation, a municipal council is 
obliged to pay compensation to any person whose rights are curtailed by reason of the exercise by the council of statutor,/authositylawfuilycon. 
ferred .pon it 

313 Exprcpnation Act 63 of 1975, as amended, s 11(1) states/n pertinent pa,t if the Minister deems It expedient, he may, prior to the determination of the amount of compensation...and on orat any time after the date of expropri- 
ation...pay the amount offered the owner concemed... 

314 The language of s 12(1)(a)(i) has prompted South African courts to use three methods of calculation: (1) the comparative or market data approach 
(which bases the quantum on the gosig market value of lands under like circumstances); (2) income investment or economic approach (which bases 
the quantum on the capitailsation of a properly's actual or potential net rental income); and(3) land residue/technique (which bases the quantum on a 
calculation of projected net gain from the use of a properly). See various chapters for extensive ana4'sis and caselaw, Jacobs The Law of 
Expropriation In South Africa. 

315. The term "righris not defined in the Exp,vp,iation Act One wouki suppose that right includes any right of economic value. 

316. See Kahn, Lewis & Wsser General Principles of Contract Agency& Representation (2nd ad. 1988) 766-839. 
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It is crucial, however, for a discussion on the issue of expropriation, and the right to and quan- 
tum of damages in South Africa to take place from now on in the context of the Chapter on 

Fundamental Rights, contained in the new interim Constitution of the Republic of South Africa 

Act,317 ratified on 22 December, 1993, by a parliamentary vote of 237 votes to 45. 318 

Section 28 on "Property" reads: 

"Il Every person shall have the right to acquire and hold rights in property and, to the extent 

that the nature of the rights permits, to dispose of such rights. l No deprivation of any rights in property shall be permitted otherwise than in accordance with 
a law. 

Where any rights in property are expropriated pursuant to a law referred to in subsection (2), 
such expropriation shall be permissible for publlc purposes only and shall be subject to the 

payment of agreed compensation or, failing agreement, to the payment of such compensation 
and within such period as may be determined by a court of law as just and equitable, taking 
into account all relevant factors, including, in the case of the determination of compensation, 
the use to which property is being put, the history of its acquisition, its market value, the value 
of the investments in it by those affected and the interests of those affected."319 

It will be up to the Constitutional Court 320 to give these provisions on property more tangi- 
ble shape as it is confronted with issues justiciable in terms of its jurisdiction. A number of com- 

ments are nonetheless appropriate in respect of these provisions and their meaning. 

Section 28 (2) requires that all expropriations be pursuant to law. Section 28 (3) mandates 
that all expropriations of rights in property be for a "public purpose," and that the standard of 

compensation and its timing be "just and equitable." Obviously, the phrase "just and equitable" 
could be explained in a myriad of different ways, depending on the ideological disposition of 
those sitting on the Constitutional Court. Therefore, it is a pointless exercise trying to guess how 
this standard is going to be construed and applied in terms of substantive law. 

Whatever orthodox methods the Court will utilise to interpret the provisions of the new 

Constititon, it will be bound to interpret Chapter 3 on Fundamental Rights on the basis of four 
distinct principles. 321 First, the Court must, in its interpretation, promote "the values which 

underlie an open and democratic society based on freedom and equality." 322 Second, the 
Court will in its interpretation "have regard to public international law applicable to the protec- 
tion of rights entrenched" in the Chapter on Fundamental Rights. 323 Third, any provision 
which on its face "exceeds the limits imposed" by the Chapter on Fundamental Rights must be 

interpreted narrowly if such interpretation is reasonable and prevents such construction from 

317At the time of this wilting, the Government Punter had out yet released the Constitution of the Republk of South Africa Act. 

318. Noble "For South Africa, 'A New Beginning': Parliament Puts End to Apartheid, Paving Way for Black Majority Rule" International Herald Tribune, 23 
December, 1993, 1. 

319. Constitution of the Republic of South Africa Bill No.212 of 1993, Chapter3 on Fundamental Rights, s 28. 

320• The Constitutional Court is to be established in teums of Chapter 7of the Constitution of the Republic of South Africa Act, s 98. . Constitution of the Republic of South Africa Bili Chapter 3, s35. 

Constitution of the RepitlA of South Africa, s 35(1). 

323. ConStitutiOn of the Republic of South Africa Bi1i S 35(1). 
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exceeding those limits.3 Fourth, interpretation is to be guided by the spirit, purport and 

objectives of the Chapter on Fundamental Rights. 325 

Of particular note in respect of the substantive meaning of "just and equitable," is the man- 

date that the Court shall have "regard to public international law applicable to the protection of 

rights entrenched" in the Chapter on Fundemantal Rights. The identification of the second prin- 

ciple of interpretation as of special note is not meant to suggest that the other three principles 
are less important. However, in regard to rights in property, public international law is a source 

of substantive rules on the particular issue of compensation. Thus, the Constitutional Court will 
be bound to international law as a source not only of interpretative guidance but of substantive 
law. The question arises as to what public international law says of expropriation and compensa- 
tion. 

14(i) EXPROPRIATION AND COMPENSATION IN INTERNATIONAL LAW 

From the perspective of the foreign investor, the possibility of expropriation by the host gov- 
ernment is a crucial consideration in the investment decision-process. That a State may expro- 
priate or nationalise foreign property located within its borders, however, is a well recognised 
and accepted right of national sovereignty in international law, 326 and therefore invites little 

further deliberation. However, the issue of considerable importance, as suggested above, is the 
minimum standard or quantum of compensation which a State is required to pay the party 
whose rights in property are expropriated. 

In modern international law, the doctrine of acquired rights allows the host state to expropriate 
or nationalise foreign property, subject to the mandate that the taking be for a public purpose, 
non-discriminatory in application, carried out with due process of law and accompanied by 

prompt, adequate and effective compensation. 327 This standard is known as the Hull formula. 
The term "prompt" has been construed to mean that compensation is to be immediate. 328 

term "adequate" has been explained as "the value of the undertaking at the moment of dispos- 
session, plus interest to the day of [payment]." The requirement that compensation must 
be "effective" is understood to mean that the divested party must be able to make full, unre- 
stricted and beneficial economic use of it. 330 

Constitution of the Republic of South Attica 8111, S 35(2). 

325 Constitution of the Republic of SouthAfrica Bill, S 35(3). 

See Charter of Economic Rights and Duties of States 1974, GA Resolution 3281 (XXIX). 14 LL.M. 251(1975), Ailide 2(c) v4Mh states that each 
State has the tight 
7tjo nationalize, expropriate ortransferow'iersho of foreign propertyin iiit,kil case appropriate compensation should be paid by the State adopting 
such measures, taking into account its relevant la and regulations and all circumstances that the State considers perlinent. 
Quoted in Hams Cases and Matenals on International Law (4th Ed) 1991526. See also Amoco International Finance Corp. v. Iran 15 Iran - 
U.S.C.T.R. 189 pars. 114. '. Asante 1988 International and Comparative Law Quarterly 595-596. In a note to the MexrcanAmbassadoron August22, 1938, in response to the 
Mexican expropriation of land belonging to American citizens, the US Secretary of State, Coniell Hull stated: 
sunder every nile of law and equity, no government is entitled to expropriate private properly, for whatever 
purpose, vsithout provision for prornpt adequate, and effective pa.ment. 
Quoted in Steinerand Vagts Transnational Legal Problems (2nd ect 1976)421. The Hull formula has been reiterated in morn subsequent cases, for 
instance the BP Case, 63 I.LR. 297(1974). . Anglo-Iranian Oil Co. Case (1952) LC.J. Rep. 105-106. 

329. Anglo-Iranian Oil Co. Case, 106. see also the Chorzow Factoni Case, P.C.LJ. Reports, Series A, No.17(1928). 

330. Anglo-Iranian Case, 542. 
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According to some commentators, the Hull formula is not widely accepted internationally and 

appears to lie at one extreme of the ideological scale, espoused by the major capital-exporting 
countries. 331 Article 2 (2)(c) of the 1974 Charter of Economic Rights and Duties of States,332 for 
instance, with its "appropriate compensation" yardstick comes closest to representing the tradi- 
tional developing country standard. Appropriate compensation has been interpreted mostly in 

relation to expropriated natural resource concessions, to mean compensation based on the 

"legitimate expectations" of the parties. The actual standard of compensation was thus said 

to amount to the value of the expropriated enterprise as a going concern (i.e. the expectation of 

profits for the duration of the expropriated concession contract), an evaluation of the non-fixed 

assets, and the depreciated replacement value of the fixed assets of the enterprise. 

One study which examined thirty compensation settlements between 1953 and 1976 came 

to the conclusion that there was no settled formula or standard by which the "correct" quantum 
of compensation is measured in light of State practice, that is, beyond the obligation to pay 

compensation in good faith. Although the "prompt, adequate and effective" as well as the 

"appropriate compensation" standards were often asserted by investors and the host countries, 

respectively, during settlement negotiations, the end results have been invariably different. 

It has been recognised that on many occasions compensation settlement negotiations 
between States and the divested parties have defied judicial considerations and rigid standards, 
and have instead involved considerations such as the resumption of diplomatic or trading rela- 

tions. In short, in the absence of a treaty or international agreement between the host coun- 

try and the investor or his state of domicile, the standard of compensation as well as the method 

of calculation remains a fluid creature of negotiation, each case on its own merits. Therefore, 
because State practice differs so widely on the issue of compensation, it has been difficult to 

identify with any certainty the customary international law standard on the issue. 

33g. Murphy 1993 SALJ 82-83: 
'A review of the literature indicates that no simple formula exists which can express the complexities of state praclice...llttle support can be found for 
the Hull formula's acceptance in state practice ori, authositatWe writings." 

Asante 1988 LC.L.Q. 597: 

'777he (HulJtoimula has been strongly resisted by developing States and i-ias not made its v.ey into multilateral agreements or declarations or been 

universally ut used by international 

332. Charter of &onornic Rights and Duties of States, G.A Resolution 3281 (XXIX), 14(1975) LLM 251. The voting pattern wInch brought the Charter into 
existence is itself interesting. Of particular note is The separate vote which was taken on Article 2(2)(c): The majority in favour was 104 to 16, with six 
abstentions. The states againstArlicle 2(2)(c) included Belgium, Denmai* the Federal Republic of Germany, Luxembouip the UK and the United 
States. These countries fall into the category of developed countries, and therefore their rejection of the "appropriate compensation" standard is histoi 

icallysignificant. See Hams Cases and Materials on International Law 526 fl 54. 

See Aminoll Case (Kuwait v. American Independent OliCo) 21(1982) I.L.M 976, pars 148. 

334. Amid Case, pam 178. Hams adds that the Aminoil case "is a notable example of the increasing use of tribunals of the 'appropriate compensation' 
formula in jUN : -'eral Assembly] Resolution 1803 as the standard of compensation required by intematlonallaw." It should be noted that the UN 

Resolution m;, to is the Resolution on Permanent Sovereignty over Natural Resources of 1962, GA. Resolution 1803 (XVII), G.AO.R., 17th 
Session, Supt o. 15. This Resolution was adopted by87 votes to 2, with 12 abstentions. South Africa and France were the Mv countries which 
voted againsi:. us resolution applies only to State concessions which are granted for the puiposes of exploiting natural resources. Harris Cases 
and Materials 525 n. 1. 

335. Bring "Impact of Developing States on International Customary Law Concerning Protection of Foreign Propert(1980) Scandanavian Studies in Law 

99, in Asante LC.LQ. 605. 

Asante (1988) LC.LQ. 606. 

See. k'rinstance, the Sedco Case 10 Iran-US C.TR. 180184-185(1986). 
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However, state practice relating to expropriation and standards of compensation seems to be 

overshadowed by the proliferation of bilateral investment treaties between developing countries 

arid capital-exporting countries, as well as national legislation, often incorporating some varia- 

tion or another of the traditional Hull formula. These treaties and national laws, rather than State 

practice ascertained in the actual resolutions in compensation cases, may have contributed sig- 

nificantly to a customary international law standard on the issue of compensation. 

It appears that subsequent to the close of the cold war a uniform standard of compensation 
has emerged, or at least appears to be in a state of rapid solidification. A number of examples - 

specifically relating to developing countries - are appropriate. 

The Treaty Concerning the Reciprocal Encouragement and Protection of Investment between 

Argentina and the United States: 

'?' Investments shall not be expropriated or nationalized either directly or indfrectly through 
measures tantamount to expropriation or nationalization ("expropriation") except for a pub- 
lic purpose; in a non-discriminatory manner; upon payment of prompt, adequate and effective 

compensation; and in accordance with due process of law." 

Tanzania has recently enacted legislation governing investment which includes language 
on expropriation and compensation: " Where an enterprise is compulsorily acquired, full and fair compensation as provided under 

(the Tanzanian Constitution) shall be payable. 

Any compensation payable under the provision of this section shall be made promptly and 
shall be transferable." 

The Charter adopted by the Preferrential Trade Area for Eastern and Southern African States 

governing multinational industrial enterprises incorporates language as follows: 

"1. Where an MIE, or any Branch or Subsidiary thereof, is nationalized, expropriated or is 

made subject to other forms of State intervention having effects similar to nationalization or 

expropriation, the State shall pay compensation in accordance with generally accepted rules of 
International Law." 

The Constitutional Court will therefore have to interpret the words "just and equitable" in line 

with those others offered by public international law, such as "adequate," "full and fair," "effec- 

tive," "prompt" and "transferable." There is a burgeoning literature on this subject, as well as 

published caselaw and arbitral decisions, which capture the ways in which these laws are 

applied. In other words, rights in property possessed by nationals of South Africa and foreigners 
alike are protected against arbitrary expropriations and can reasonably expect compensation in 

keeping with international trends. 

338.i wish to thank ProfessorDerryDevine, University of Cape Towi. Faculty of Law, for his useful comments on the issue of compensation standards in 
international Ia w, and for hs reference to the examples cited in the text. 25 October, 1993. In light of the uniformity vMich has emerged in the last three 

years in regard to a compensation slendarc Professor Devine holds that customer/international law is now clear on the issue. 

Treaty Concerning the Recipnxal Encouragement and Protection of Investment, 14 November1991. Art IV. 31(1992) ILM 124, 131. 

3National Investment (Promotion and Protection) Act 1990(29 June 1990). Section 28.30(1991) ILM 894,905. 

Charter on a Regime of Multinational Industrial Enteipnses (MIEs) in if ie Preferrential Trade Area for Eastern and Southern African States 23 
November1990. Art 16. 30(1991) ILM 696, 715. 
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1 4(u). INVESTMENT PROTECTION IN SOUTH AFRICA: SOME COMMENTS 

South Africa's internal political and economic problems have been extemalised to the extent 

that as market risk signals they have become effective investment barriers. In practice such sig- 
nals have given rise to fears that investments will be nationalised or in some way dominated by 

governmental intervention, thus exposing the invested equity to unfavourable risks of loss or to a 

diminution of value. 

The "political instability" factor as a deterrent of foreign investment is statistically significant. 
Studies have consistently shown that political instability or the threat of political destabilisation 

(as a proxy for risk of loss to rights in property) has significantly reduced FDI capital flows to host 

countries, especially to developing host countries. 342 What is of note for the purposes of this 

study is the indication that investment guarantees against political risks have a compensatory 
role to play in correcting the negative impact which perceived political instability and assessed 

political risk may have on incoming FDI flows. 

One particular study 3.B examined two successive periods of American FDI in developing 
country manufacturing industries, analysing the effect of political instability on those FDI flows. 
In the first period, when no investment guarantee existed, political instability affected FDI flows 

negatively. However, in the second period, when the investment guarantee was available, not 
only was there no negative correlation between political instability and FDI flows but the invest- 
ment guarantee variable appeared to operate as a significant determinant of American FDI flows 
into those countries examined. 

It is interesting to observe that in this study, the investment guarantee emanated from the 

investing country through the American Investment Guaranty Program. The guarantee mecha- 

nism, as an incentive for FDI, seemed to operate not merely as a compensatory factor reducing 
perceived risk, but actually reduced the assessed political risks to the investors concerned. 

No empirical study has been located which measures changes of FDI flows into host countries 
in response to investment guarantees - private insurance schemes, constitutional protections, or 
other such legal devices - offered by host governments. However, it is presumed here that for- 

eign investors would be more inclined to invest in politically unstable countries if the institutional 
source of the prevailing investment guarantee was perceived to be willing and able to honour its 

guarantee committments. Political instability is an inseparable dimension of the environment of 
the projected investment. For this reason, if the governmental source of the investment guaran- 
tee is itself beset with political weakness or with the desire to nationalise haphazardly, the viabili- 

ty of the guarantee is reduced to insignificance. 

342. ft is interesting to note that uiMile a government's ideological position does not have a statistically significant effect on inflove of foreign investme* 
political instability per so does have a negative impact on foreign investment inflows. Schneider& Frey 1985 Woild Development 173. One particular 
study Mjich focussed on FDI flows to Africa reconied that in Nigeria net foreign capital flows fell 75% from 1964 (the year preceding the height of 
Nigeria's political troubles) to 1969 (Just pnorto the end of the Nigerian CMI War, vMich officially came to an end in 1970). Immediately thereafter, FDI 
flows climb to almost pre-1964 levels. Agodo "The Determinants of U.S. Private Manufacturing Investments in Afnca 9(1978) Journal of International 
Business Studies 95103. 

Rock Cross-CountlyAnalysis of the Determinants of U.S. Direct Foreign Investment in Manufacturing in Less Developed Countries. Ph.D. Diss., 
UnWersityofPittsbur, 1973, uopublishod. This study is described byAgarwal 1980 Weltwfrlschaftllciies Archly 761. 

344. Argawal 1980 Weltsititschaftliches ArchW 761. 
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Therefore, it is reasonable to assert that the effectiveness of any unilateral effort on the part of 
the developing host country to reduce the risks associated with political instability is relatively 
low. This observation applies in particular to host countries which are themselves in a state of 
transition and which are as yet barren of a pragmatic historical record in this regard. Perhaps for 
this reason the United Nations Center for Transnational Corporations has suggested (in rather 

couched terms) that it is unnecessary, and perhaps undesirable 

"for developing countries to attempt to present distinctive unilateral policies on political risk, 

beyond perhaps a normal embracing of bilateral investment protection treaties and comparable 
multilateral roMS 

With these policy considerations in mind, it is remarkable to note that up until very recently 
South Africa was not party to any investment insurance or protection treaty. However, on 4 

November, 1993, the Council of Governors of the Multilateral Guarantee Agency (MIGA) 
reclassified South Africa's status from developed to developing country and therefore approved 
South Africa for "Category 2" membership. This means that under Article 14 of the MIGA 

Convention, foreign investments in South Africa qualify for insurance guarantees. However, 

although South Africa signed the MIGA Convention on the 16 December, 1992, it has not yet 
been ratified. An Economic Technical Committee decision was taken in support of ratification 
and it is a matter of time before the technical aspects of ratification are resolved by the legal 
advisors to the Department of Foreign Affairs. 

MIGA is a cooperative affiliate of the World Bank. MIGA's central objective is to "encourage 
the flow of investments for productive purposes among member countries..." The primary 
focus of MIGA is the issuance of investment guarantees, including coinsurance and reinsurance, 

against non-commercial risks in regard to investments made by member countries in other 
member countries. 34 In this respect, only time will tell to what extent MIGA will contribute to 
increased investment flows to South Africa. 

Although the United States is currently the source of about 11 per cent of South Africa's FDI 

stocks, insurance coverage by the United States Overseas Private Investment Corporation (OPIC) 
is an important symbol of South Africa's legitimacy and viability as an international investment 
location. OPIC's Investment Incentive Agreement was signed by the United States Commerce 

Secretary Ron Brown and South African Finance Minister Derek Keys in Cape Town on 30 
November, 1993. The signing took place in the presence and with the full agreement of the 
ETC. In terms of Article 5 of the OPIC Agreement, as signed, South Africa has yet to notify the 
Government of the United States that all legal requirements for the entry into force of the 
Agreement have been fulfilled. 

In light of South Africa's commercial reintegration into world affairs, currents within the 
Department of Finance and Foreign Affairs are strongly in favour of concluding bilateral as well 
as multilateral international agreements relating to investment promotion, protection and insur- 
ance. 350 It does not appear that the ANC's position differs. 

The Determinants of Foreign Direct Investment 61. 

Convention Establishing the Multilateral Investment Guarantee Agenc-y24 (1985) l.L_M. 1605. [MIGA Convention] 

3Joharwi van Tonder, Directorate of International Relations, Department of Finance, personal cemmunication, 7 December. 1993 

MIGA Article 2. 

MIGA Article 2(a) 

350. Mr Johann van Tonder, Department of Finance, telecenference, 19 October, 1993. 
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15. FDI & THE GENERAL AGREEMENT ON TARIFFS AND TRADE 

The General Agreement on Tariffs and Trade ("GAIT") was initially and still continues to be 
concerned with primarily the international trade of goods and services. The GAiT, therefore, has 

no definitive preoccupation with international investment. However, certain measures which a 

countly administers in relation to investment 351, may have an impact on the flow of goods and 
services between GAIT contracting countries. The GAIT has for this reason, during the Uruguay 
Round, cast its attention on those so-called "trade related investment measures" ("TRIMs") 
which have a negative or constricting effect on the international trade in goods. The GATT's pri- 
mary concern, therefore, is the degree and nature of this effect. The Uruguay Round has, 

accordingly, produced an agreement ("TRIMs Agreement") annexed to the World Trade 

Organisation ("WTO") Agreement. 352 The objective of the Agreement, as stated in its 

Preamble, is 

"to promote the expansion and progressive liberalisation of world trade and to facilitate the 
movement of investment across international frontiers so as to increase the economk growth of 
all trading partners, and particularly developing country Members, while ensuring free competi- 
tion."353 

The concern of the Agreement is with TRIMs which have the effect of distorting and restrict- 

ing international trade flows in goods only. 3M Article 2 of the Agreement prohibits any con- 

tracting party to apply any TRIM inconsistently with Article III or Article Xl 356 of the GAIT. 
Article 4 of the Agreement recognises the right of a developing contracting party to "deviate 

temporarily" from Article 2, to the extent and in accordance with the requirements of Article 
XVIII of the GAiT. The Agreement also allows developing countries up to five years, and 

developed countries up to two years, in which to eliminate all TRIMs which are not in conformity 
with the Agreement. 

351. me tern, Inve tmenrappliespnmarityto investment in production. 

Draft Final Act Embodying the Results of the Uwguay Round of Multinational Trade Negotiations, Trade-RelatedAspects of Investment Measures, 
MTN.TNC'W/FA, 20 December1991. See ftnalAgreementMTNlFA Il-A IA-7. 

353 TRIMs Agreement, preamble, second pare. 

354. TRIMs Agreement AilicIe 1. 

GAlTAtlide III, dealing with National Treatment on Internal Taxation and Regulation, reads in pertinent pa it 
"1. .intemal taxes and other internal charges, and laws, regulations and requirements affecting the inteinal sale, offenng for sale, purchase, trans- 
portation, distribution or use of products, and internal quantitative regulations requiring the mixture, processing or use of products...should not be 
applied to imported or domestic products so as to afford protection to domestic production. 
4. The products of the territory of any contracting pa,tyimported into the territory of any other contracting patty shall be accorded treatment no less 
favourable that that accorded to like products of nationalongin in respect of all Ia ws, regulations and requirements affecting their internal sale, offering 
for sale, purchase, transportation, detribution oruse... 
Text of the GeneralAgr.ement GATT, Geneva July1986. 

356. GAlTArtideXl, dealing with the General Elimination of Quantitative Restriotions, states in pertinent part: 
"I. No prohibitions or restrictions other than duties, taxes or other cha rges, whether made effective through quotas, import or export ilcences or other 
measures,shallbe instituted or maintained by any contracting patty on the importation of any product of the territory of any other contracting party or 
on the exportation or sale for export of any product destined for the territory of any other contracting paiD," 
Text of the General Agreem.nZ GAiT, Geneva July1986. 

GAlTAflicle XVIII, dealing with GovemmentalAssistance to Economin Development, states in pertinent part: 
"1. ...the attainment of the cibjectives of this Agreement will be facilitated by the progressive development of their economies... 
2. ...it may be necessary for those contracting parties, 

358. TRIMs Agreement, Article 5, deailng with Notification and Transitional Arrangements. 
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Although the subject of TRIMs was de-emphasized in the course of Uruguay Round 

discussions, it appears that the TRIMs Agreement has remained an inherent component of 
the WTO which resulted from the Uruguay Round. However, although South Africa will be com- 

pelled to comply with GAIT rules on TRIMS once it ratifies the WIO Agreement the South 

African government will have to act with vigilence lest its regulations conflict with GAIT rules in 
this regard. 

Currently, South Africa utilises two distinctive TRIMs. One is its local content programme and 

the other is a price preference system incorporated into government procurement. Because state 

procurement regulations do not apply to foreign companies, they must be incorporated in 

South Africa in order to bid against state tenders. For this reason, Soth Africa's price preference 
system could well be construed as a TRIM. 

The local content programme applies in three industrial sectors, namely, the motor vehicle 

industry, the television receiving set and microwave manufacturing industries. ° Opting in to 
the local content programme is not mandatory. Rather, it is encouraged by applying an excise 

duty in inverse proportion to the level of local added value. 

The current state procurement policy provides for certain preferences to domestic 

suppliers. 2 As a general rule, tenders are invited only from South African suppliers. 36 The 
State Tender Board, which administers the General Conditions and Procedures for all purchases 

exceeding R3,000 in value, makes the final decision whether or not to make a particular tender 
award. The decisions of the Board in this respect are final and not subject to appeal, and fur- 

thermore, the Board is not obliged to give the reasons for its acceptance or rejection of a particu- 
lar bid. 

A certain percentage is deducted from the bid price in proportion to the degree of local con- 
tent of the goods involved. For instance, if local content is 5 per cent or less, the price prefer- 
ence awarded is 1 per cent, while local content of 80 per cent or more invites a maximum pref- 
erence of 10 per cent. 365 A further preference of 2.5 per cent is awarded for products that 
carry the South African Bureau of Standards' Standardization mark. 

Moreover, a preference may be given on an ad hoc basis in regard to locally produced prod- 
ucts subject to little or no tariff protection, and where the imported product is marginally cheap- 

359 Page GAiT arid Its Impact on Developing Countries, Paper Prepared for the Conference on South Africa's lnternationalEcorromic Relations in the 
1990's, Apr1127-30, 1993, 19. 

GA7T Trade PolicyReview Mechanism: Report by the Government of the Republic of South Africa, CiRWGJ37, 3 May, 1993, 15. The objective of the 

local content component of Phase 7 of the motor vehicle industn/s structural programme is the reduction of foreign exchange utiksation through 
import replacement and exportation. It wouki appear also that the local content policies of the television receMng set and microwave oven kid ustnes 
reflect the one behind Phase VI of the motor vehicle industry. However, it seems that industry expansion through import replacement is the driving 
prinplole in the former two industries. . The general local content schema is summarised in GAiT Trade Policy Review Mechanism: Republic of South Africa. Report by the Secretariat, 
C/RM/S,3/A, 3 May, 1993, 79. It should be noted that imported ioputs to ishich 25 percent value has been added domestically qualifyas local inputs. 
/7PRM Report by the Secretariat]. 

TPRM Report of the Secretariat 78. 

TPRM Report of the Secretariat 79 

TPRM Report of the Secretariat 79. 

TPRM Report of the Secretariat 80. 

__ TRPM Report of the Secretariat 79. 
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er than the one manufactured locally. However, the decision upon which such a preference is 

given may be referred by the State Tender Board to the Board of Tariffs and Trade to make. 36 
Where both the domestic and the imported products are equally priced, even after the prefer- 
ence reduction, the Board gives preference to locally manufactured product. 

Because the annual value of South African government supply contracts is approximately 
3 per cent of GDP or R6 to R8 billion, the measures which it employs in the administration of 
those contracts are relatively important in terms of GAIT discipline. However, since South Africa 

has only observer status to the MTN Agreement on Government Procurement, since 1984, it is 

not legally obligated to act in accordance with existing GAIT rules relating to procurement. 

However, because it is well understood by all parties concerned that South Africa will ratify the 
Final Act of the Uruguay Round which will incorporate the Agreement, its procurement policies 
and its local content programme may well run into conflict with GAIT rules. It is appropriate 
here to illustrate how South Africa's local content programme, for instance, could come into 
conflict with the Agreement. 

The ANNEX to the Agreement contains an illustrative list of TRIMs that are in conflict with it. 
Its list of TRIMs that are inconsistent with the national treatment principle contained in Article 

111(4) of GAiT, includes 

"those which are mandatory or enforceable under domestic !aw..or compliance with which is 

necessary to obtain an advantage, and whkh requfre: 

(a) the purchase or use by an enterprise of products of domestic origin or from any domestic 

source, whether specified in terms of particular products, in terms of volume or value of products, 
or in terms of a proportion of volume or value of its local production"369 

South Africa's current local content programme grants excise duty advantages (or discounts) 
in inverse proportions to the "use by an enterprise of products of domestic origin." Therefore, 
the local content program as it operates in South Africa is a TRIM to which the Agreement clear- 

ly applies. For this reason, its implementation is, in principle, prohibited. If South Africa's status 

in the GAIT community remains that of a "developed" country when the Final Act of the 

Uruguay Round (including the TRIMs Agreement) comes into force, a two year period will be 

allowed in which to erradicate the local content programme, and if South Africa becomes reclas- 

sified to the status of "developing" country, 370 five years will be allowed for removal. 

It is important to emphasize that South Africa's application of its local content programme to 

industry is not mandatory. The industrialist has the option of "opting in" if the corresponding 
prescribed tariff advantages on inputs are desired. However, by "opting out," the particular firm 

may find itself disadvantaged and unable to compete in terms of price. Non-participants will 
not be eligible for cost-reduction incentives such as duty rebates, tariff concessions and export 
subsidies. 

TPRM Repo,tof the Secretariat 79. 

368. State Tender Board, General Conditions and Procedures (ST36) para 26. TPRM Report of the Secretariat 79, fn 29. 

TRIMs Agreement, ANNEX 1(a). 

370. South Africa may well receive recognition as a country in transitiorr rather than as a "deveiopingcountry and therefore will be elIe for certaIn con 
cessions which the Agreement has not attempted to deal with. 
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However, the national treatment principle implicit in South Africa's current and evolving poli- 
cies toward foreign direct investment applies also in the administration of the local content pro- 

gramme. Clearly, such a programme applies specifically to the sourcing origin of intermediate 

inputs by certain industries, irrespective of whether or not the industry itself is owned by foreign 
interests. 

In other words, TRIMs are "operating restrictions on investment." 371 If TRIMs, employed as a 

part of the industrial development strategy of a country, are perceived by the foreign investor to 
be disincentives to investment, a problem may arise for the host country with which the GATT 

remains unconcerned. The reason for GAiTs non-involvement with such an issue is that there is 

no direct correlation between the administrative mechanism of the TRIM and the substance of 
Articles Ill and Xl of the GATT. GAiTs rules on TRIMs are narrowly circumscribed. This, of 
course, does not mean that the subjectmatter of TRIMs other than those specifically targeted by 
the Agreement do not continue to have relevance from the point of view of industrial develop- 
ment policy. 

South Africa's prevailing TRIM regime appears to be in jeopardy. The reason for this is that the 
South African government is, or appears to be, strongly committed to phasing out its present 
regulations governing tariffs and trade, including its local content programme, which run afoul 
of GATT rules. 372 This means that the aforegoing analysis of South Africa's current TRIMs in the 
context of the Agreement is more theoretically illustrative than it is of practical significance. 
However, the subject of TRIMs in South Africa will not remain a dead letter, especially since the 
Final Act of the Uruguay Round was successfully concluded. The reason for this is that the ANC 
has already intimated that it will adopt "performance requirements." 

The ANC has stated that: 

"As part of the overall industrial policy, trade policy will aim at raising the level of productivity 
and improving the competitiveness of domestic and Southern African producers. In this context, 
we will take a differentiated approach towards trade barriers. In particular, tariffs may, j! 
conjunction y.yJ performance requirements. enable domestic and regional producers to develop 
new branches of production."373 [emphasis added) 

Obviously, the meaning of the phrase "performance requirements" is not self-evident, and it is 

not certain what the specific meaning is of the phrase as it is used in the ANC Guidelines. As dis- 

cussed above, TRIMs are a subset of performance requirements, and thus the GAiTs rele- 
vance in this respect is marginal. Also, the word "requirements" may be misleading. Not all 

performance requirements are mandatory. As they are applied by a particular country or within 
a specific sector, they may be negotiable or voluntary. 

371. MeCulloch investment Policies in the GAT 13(1990) The Woild Economy 541548. 

372. See for instance, GA TT Trade Policy Review Mechanism: Review of South Africa, Concluding Remaiks by the Chairman of the Council, 2 June, 
1993. 

373. ANC PollcyGuidelines23. 

see text accompanying footnote 189, above. 



FDI AND GENERAL AGREEMENT ON TARIFF AND TRADE 

The following is a non-exhaustive list of performance requirements and their possible eco- 

nomic effects: 

• Local equity requirements: 
— restrict ownership of investments 

• Licensing requirements: 
— require technology transfer 

• Remittance restrictions: 
— restrict external financial transfers 

• Foreign exchange restrictions: 
— restrict external financial transfers 

• Manufacturing limitations: 
— restrict production 

• Transfer-of-technology requirements: 
— require transfer of technology 

• Domestic sales requirements: 
— displace imports 

• Manufacturing requirements: 
— displace imports 

• Product-mandating requirements 
— displace other exports 

• Trade-balancing requirements: 
— displace other exports 

• Local content requirements: 
— displace imports 

• Export requirements: 
— displace other imports 

• Import-substitution requirements: 
— displace imports 

Evidently, the performance requirements numbered (vii) to (xiii) have a potential direct impact 
on trade and therefore fall under the purview of the Agreement. However, it would appear that 
the TRIMs Agreement would be violated if such requirements are inconsistent with Articles Ill 
and Xl of the GAIT. As a matter of policy, it is important to note that Article 3 of the TRIMs 

Agreement contains an escape clause which allows all exceptions under the GAIT to apply. This 

means, in South Africa's case, that balance of payments problems, for instance, or the GAiTs 

exceptions relating to infant industries and to economic development 376 could support a pro- 
gramme of continued implementation of such performance requirements. This is not to sug- 
gest, however, that policy should be based on the predetermined objective of contravening afir- 
mative provisions of the GAIT. 

375W UN The Impact of Trade Related Investment Measures on Trade and Development (1991)12. 

3' See, k,rinstance, GAJTAIIcIeXVIII(C). 
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Another important considerations should be noted. Article 5 of the Agreement mandates that 

contracting parties must notify the GAIT within ninety days after the entry into force of the 
Agreement of all TRIMs that are not in conformity with it. However, the Agreement adds in a 
footnote that "[i]nformation that would prejudice the legitimate commercial interests of particu- 
lar enterprises need not be disclosed." Even if the information in a particular case cannot reason- 

ably be said to be harmful to the legitimate commercial interests of an enterprise, the issue arises 

whether the particular contractual arrangement between the State and the foreign investor need 

be revealed under the notification provisions of the Agreement. The answer depends upon the 

nature of South Africa's policy on TRIMs. If the performance requirements to be used as part of a 
FDI guidance policy are going to be clearly pre-defined in public or official literature, then they 
must satisfy Article 6 of the Agreement which requires transparency, as well as Article 5 which 

requires notification. 

However, if they are going to exist on an administrative menu, in the form of fluid policy alter- 

natives, strictly for the purposes of negotiating contractual arrangements with foreign investors 

then the principle of transparency will, by definition not apply. There exists no legal requirement 
for the contents of state contracts to be published in the absence of a legislative mandate. This 

means that the privacy of the investor's relationship with the State will be preserved. TRIMs 

applied in the latter sense will arguably not fall under the purview of the Agreement because 

they will be a component of a targeted or managed policy rather than a uniform dimension of 
national policy. 

The issue as to which particular contracting party to the GAIT is likely to proceed with disci- 

pline procedures against South Africa lest TRIMs are implemented which could be construed to 
violate the TRIMs Agreement is a significant one. The TRIMs Agreement has been finalised, and 
thus technically it is not difficult to pre-judge which specific performance requirements violate it. 
However, even with this in mind, the negotiating positions of the various countries in the 
Uruguay Round in regard to TRIMs are indicative as to which countries are more likely than oth- 
ers to take action against the use of TRIMs which they may construe as illegal. 

During the Uruguay Round the United States and Japan shared similar positions. These two 
countries have emphasized that measures which have adverse trade effects are "inherently" dis- 

torting investment measures - that there is no distinction between the measures themselves and 
their effects. The fear that such TRIMs as adopted by developing countries could cause harm 
to its trade interests prompted the United States (among other developed countries) to push for 
the inclusion of the issue of trade-related investment performance requirements (in general) in 
the Uruguay Round. 378 

377. UN The Impact of Trade-Related Investment Measures on Trade and Devekpment 83. See also the position of the United States in its action against 
Canada in respect of the latter's Foreign Investment ReviewAct rFIRA") in 1982./f was found by the G.4 17 settlement dispute panel that Canada's 
allowance of ce,tain FDI projects under FIRA, on the condition that the investors obligate themseloves under contract v.4th the State to purchase goods 
of Canadian origin or from Canadian suppliers, 4olated GAlTArticle 111(4). See footnote 355, above. For the US-Canada dispute, see GAiT Basic 
Instruments and Selected Documents, 30th Supplement (Geneva, March 1984) 141-142. 

378. See Moran and Pearson Tread Careful/yin the Field of TRIP Measures 11(1) 1988 Woild Economy 119. 
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The European Union, on the other hand, has not be negatively disposed towards any national 
investment measure directly, but maintain that GATI discipline should instead be concerned 
with the elimination of the distortive effects caused by TRIMs. This means that the United 
States (in particular, as far as its relevance to South Africa is concerned), based on its negotiating 
position in the Uruguay Round, is more sensitive to the use of TRIMs that would be South 
Africa's chief trading and investment partner, the EEC. 

• This note may have implications for South Africa's national marketing campaign abroad in 

respect of its investment policies. In other words, it would be to South Africa's advantage to 
"ventilate" its investment programme in a transparent and well ordered manner, thus giving 
the overseas community, especially its fellow GAIT contracting parties, sufficient time to 
reflect upon and to respond positively with any specific policy criticisms. 

379UN The Impacof Trade-Related Investment Measures on Trade and Devekjpment 84. Aa.o,ding to the UN'S assessment; the European Community 
does not maintain that ted7nologytransferand 
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A COMPARISON OF ThE CORPORATE CODES OF CONDUCT RELATING TO 

FOREIGN INVESTMENT IN SOUTH AFRICA WITH EXISTING SOUTH 
AFRICAN LAW: 

KEY: 

ISA: Laws and statutes of South Africa; 

PGP ANC/COSATU's Platform of Guiding Principles for Foreign Investors, Nov. 13-15, 1992; 

CC: SACC's Code of Conduct for Business Operating in South Africa, 18 July, 1993; 

ECC: European Communities' Code of Conduct for Companies Operating in South Africa, 
October 1977; 

110: International Labour Orgaisation's Tripartite Declaration of Principles Concerning 
Multinational Enterprises and Social Policy, 16 November, 1977; 

OECD: Annex to the Declaration of 21st June 1976 by the Governments of OECD Member 
Countries of International Investment and Multinational Enterprises. 

WORKER'S RIGHTS: 

PGP: para 2.1 

Companies should uphold workers' rights including the recognition of representative unions and 
their rights to bargain collectively, to strike, to picket peacefully, and strike breakers will not be 

hired. 

CC: para 3 

Companies should recognise representative unions and uphold their employees' rights to organ- 
ise openly, bargain collectively, picket peacefully and strike without intimidation or fear. 

IL0:M 

para 41 

Workers employed by multinational enterprises as well as those employed by national enterprises 
should, without distinction whatsoever, have the right to establish and, subject only to the rules 
of the organisation concerned,to join organisations of their own choosing without previous 
authorisation. They should also enjoy adequate protection against acts of anti-union discrimina- 
tion in respect of their employment. 

para 48 

Workers employed by multinational enterprises should have the right, in accordance with 
national law and practice, to have representative organisations of their own choosing recognised 
for the purpose of collective bargaining. 

380. It should be noted that the 1W Tnpas'lite Declaration contains Mo broad provisions dealing with freeciom of association and the nght to organlse (pare 

41-47), and collective bargaining (para 48-55). However, only the mt roductory paragraph of each provision is quoted here, as the others are detailed 
elaborations of the same pnnciples as applied to vanous otherarrangements. 

Convention (No.98) concerning the Application of The Pnnciples of The Right to Organise and to Bargain Collectively, 1948, Article 1(1), is referred to. 
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OECD: 

EMPLOYMENT AND INDUSTRIAL RELATION 

Enterprises should, within the framework of law, regulations and prevailing labour relations and 

employment practices, in each of the countries in which they operate, 

1. respect the right of their employees, to be represented by trade unions and other bona fide 

organisations of employees, and engage in constructive negotiations, either individually or 

through employers' associations, with such employee organisations with a view to reaching 
agreements on employment conditions, which should include provisions for dealing with dis- 

putes arising over the interpretation of such agreements, and for ensuring mutually respected 

rights and responsibilities; 

2. a) provide such facilities to representatives of the employees as may be necessary to assist in 

the development of effective collective agreements.. 

EQUALITY OF OPPORTUNITY: 

PGP: para 2.3 

Companies will eliminate all discrimination on the basis of race, religion, sex, political opinion or 

physical handicap and will implement affirmative action programs. 

.. para 1 

Companies should insure that their operations are free from discrimination based on race, sex, 

religion, political opinion and physical handicap, and implement affirmative action programs 
designed to protect the equal rights and treatment of the historically disadvantaged. 

iLi para 21 

All governments should pursue policies designed to promote equality of opportunity and treat- 
ment in employment, with a view to eliminating any discrimination based on race, colour, sex, 

religion, political opinion, national extraction or social origin. 

para 22 

Multinational enterprises should be guided by [the principle of euqlaity of opportunity and treat- 
ment in employment] throughout their operations without prejudice to ...govemment policies 
designed to correct historical patterns of discrimination and thereby to extend equality of oppor- 
tunity and treatment in employment. Multinational enterprises should accordingly make qualifi- 
cations, skill and experience the basis for the recruitment, placement, training and advancement 
of their staff at all levels. 

Convention (No.111) and Recommendation (No. Ill) concerning Disc,imination in Respect of Employment and Occupation; Convention (No.100) and 
Recommendation (No.90) concerning Equal Renurneration for Men and Women Woikers for Woikof Equal Value are referred to. 
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OECD: 

EMPLOYMENT AND INDUSTRIAL RELATIONS 

Enterprises should, within the framework of law, regulations and prevailing labour relations and 

employment practices, in each of the countries in which they operate, 

7. implement their employment policies including hiring, discharge, pay, promotion and train- 

ing without discrimination unless selectivity in respect of employee characteristics is in further- 

ance of established governmental policies which specifically promote greater equality of employ- 
ment opportunity; 

ENVIRONMENTAL PROTECTION: 

PGP: para 2.4 

Investment must incorporate environmentally sound and clean practices and technology. 

para 8 

Companies should utilize environmentally sound practices and technologies, disclose how and in 
what amounts they dispose of their waste products, and seek to minimize hazardous waste. 

110: 

No provision 

OECD: 

GENERAL POLICIES 

Enterprises should: 

2. in particular, give due consideration to those countries' aims and priorities with regard to eco- 

nomic and social progress, including industrial and regional development, the protection of the 
environment 

TRAINING AND EDUCATION: 

PGP: para 2.5 

Investment should enhance the productive capacities of South Africans, and should, in particular, 
institute training and adult education programs for workers in consultation with the trade union 
movement. j para 2 

Companies should develop and implement training and education programs to increase the 
productive capacities of their South African employees in consultation with the trade union 
movement. 

110: 

para 29 

Governments, in co-operation with all the parties concerned, should develop national policies 
for vocational training and guidance, closely linked with employment. This is the framework 
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within which multinational enterprises should pursue their training policies. 

para 30 

In their operations, multinational enterprises should ensure that relevant training is provided for 
all levels of their employees in the host country, as appropriate, to meet the needs of the enter- 

prise as well as the development policies of the country. Such training should, to the extent pos- 

sible, develop generally useful skills and promote career opportunities. This responsibility should 

be carried out, where appropriate, in co-operation with the authorities of the country, employ- 
ers' and workers' organisations and the competent local, national or international institutions. 

OECD: 

EMPLOYMENT AND INDUSTRIAL RELATIONS 

Enterprises should, within the framework of law, regulations and prevailing labour relations and 

employment practices, in each of the countries in which they operate, 

5. in their operations, to the greatest extent practicable, utilize, train and prepare for upgrading 
members of the local labour force in co-operation with representatives of their employees and, 
where appropriate, the relevant governmental authorities; 

CONDITIONS OF WORK AND LIFE: 

PGP: para 2.6 

Conditions of work and life offered by companies shall compare favorably with the best condi- 
tions in the relevant sector domestically. 

para 4 

Companies should maintain [a] safe and healthy work environment and strive to ensure that the 

working and living conditions they provide accord with relevant international conventions. 

110: 

para 33 

Wages, benefits and conditions of work offered by multinational enterprises should be not less 

favourable to workers than those offered by comparable employers in the country concerned. 

para 36 

Governments should ensure that both multinational and national enterprises provide adequate 

safety and health standards for their employees. Those governments which have not yet ratified 

the ILO Conventions on Guarding of Machinery (no. 119), lonising Radiation (no.115), Benzene 

(NO. 136) and Occupational Cancer (No. 139) are urged nevertheless to apply to the greatest 
extent possible the principles embodied in these Conventions and in their related ecommenda- 
tions (Nos. 118, 114, 144 and 147). The Codes of Practice and Guides in the current list of ILO 

publications on Occupational Safety and Health should be taken into account. 
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OECD: 

No provision 

SECURITY OF EMPLOYMENT: 

PGP: para 2.7 

Investment should contribute to the security of employment of South Africans. 

cc para 5 

Companies should strive to maintain productive employment opportunities and create new jobs 
for South Africans. 

110: 

para 25 

Multinational enterprises equally with national enterprises, through active manpower planning, 
should endeavour to provide stable employment for their employees and should observe freely 
negotiated obligations concerning employment stability and social security. In view of the flexi- 

bility which multinational enterprises may have, they should strive to assume a leading role in 

promoting security of employment, particularly in countries where the discontinuation of opera- 
tions is likely to accentuate long-term unemployment. 

OECD: 

No provision 

EMPOWER BLACK BUSINESS: 

PGP: para 2.8 

Companies should, where possible, adopt business practices which enhance the development of 
Black business in South Africa. 

cc para 9 

Companies should strive to improve the development of black-owned South African businesses 

by purchasing from and sub-contracting to such firms. 

110: 

No provision. However, the ILO Declaration does state, generally, that: Multilateral enterprises 
should take fully into account established general policy objectives of the countries in which they 

operate [and that t]heir activities should be in harmony with the development priorities and 

social aims and structure of the country in which they operate... (para 10). 

OECD: 

No provision. However, the OECD Annex to the Declaration does state, generally, that: 

Enterprises should. ..take fully into account established general policy objectives of the Member 
countries in which they operate [and] favour close co-operation with the local community and 

business interests.. 
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IMPLEMENTATION: 

PGP: para 2.9 

Mechanisms should be put in place to evaluate the implementation of the above principles, 

including the disclosure of relevant information by companies. 

jpara 10 

Companies should cooperate with monitors established to implement these standards by dis- 

closing relevant information in a timely fashion. 

110: 

No provision. 

OECD: 

GUIDELINES FOR MULTINATIONAL ENTERPRISES 

6. The[sej guidelines.., are recommendations jointly addressed by Member countries to multina- 
tional enterprises operating in their territories.. .which take into account the problems which can 
arise because of the international structure of these enterprises, lay down standards for the activi- 
ties of these enterprises in the different Member countries. Observance of the guidelines 

is voluntary and not legally enforceable. However, they should help to ensure that the opera- 
tions of these enterprises are in harmony with national policies of the countries where they oper- 
ate and to strengthen the basis of mutual confidence between enterprises and States. 




